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The order of a Massachusetts trial judge 
recently made in a breach of promise case to 
the effect that no report of the evidence be- 
fore him should be published until after the 
termination of the trial attracted considerable 
attention and comment there being no prece- 
dent in Massachusetts for such an order. The 
newspapers fearing to render themselves lia- 
blefor contempt refrained from publishing 
secounts of the trial, the supposition being 
that they would be unfit for publication but 
nothing of the sort was developed. The or- 
der, it appears, was made at the request of 
the defendant and though authority for such 
a proceeding is not abundant the right of the 
court to so order is undoubted. Even with- 
out this, as the Harvard Law Review shows, 
any publication tending to create a prejudice 
may be punished as a contempt. In State v. 
Frew, 24 W. Va. 416, the court after a 
lengthy discussion, affirmed its right to punish 
for contempt the-author of a publication impu- 
ting corrupt motives to the court. The same 
thing was held early in the century in the 
famous case against Duane, Wall, C. C. 77. 
In Mississippi, however, the Supreme Court 
has denied, on common law principles, the 
right to punish for contempt anything done 
outside the court room. It is believed that 
that State stands alone in this regard. This 
power has been exercised more frequently in 
England than in this country; perhaps 
never here has just such an order made. 
In King v. Clement, 4 Barn. & Ald. 218, 
Clement was punished by fine for disobeying 
an order precisely like the one under discus- 
tion. Section 725 of the federal statutes 
limits the right of the Federal Courts to pun- 
ish contempts to ‘‘the misbehaviors of any 
person in their presence.’’ Under this stat- 
ute a publication could not be treated as a 
contempt. New York and Pennsylvania have 
similar statutes. It is supposed that at com- 
non law a court could try a case in secret. 
If this be true, it could admit reporters on 
terms. 

But the rights of the court must be limited 
lo such measures as are required by the due 
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administration of justice in the particular 
case. The courts are not charged with the 
duty of preserving public morals. It is hard 
to see how the publication of matter could be 
forbidden simply on the ground that it is cor- 
rupting. And a court cannot forbid the 
publication of evidence after the termination 
of the suit. It has been so held in Califor- 
nia. The editor of a local paper in that State ig- 
nored an order not to publish the proceedings 
in a divorce case and was fined for contempt 
of zourt. On appeal the Supreme Court of 
that State decided that the editor had a right 
to publish what he chose of the proceedings, 
basing their decision on the right of free 
speech guaranteed in the constitution, and 
holding that what a man may speak he may 
write and publish, and that this is the free- 
dom of the press, a liberty stopping only 
where it invades another’s rights. 





The National Corporation Reporter calls 
attention by way of criticism to the prevalence 
of the practice on the part of attorneys in 
large cities in administering oaths as notaries 
public in proceedings in which they are act- 
ing as attorneys. The legality of oaths ad- 
ministered in that manner is open to great 
doubt. In England it has been held that the 
court will discharge with costs, a rule ob- 
tained on an affidavit taken before the party’s 
attorney. Hopkinson v. Bulkley, 8 Taunt. 
74. The same rule seems to have been 
adopted in New York. Taylor v. Hatch, 12 
Johns. 340; Gilmore v. Hempstead, 4 How. 
Pr. 153. The Colorado Supreme Court has 
held that an affidavit taken before the party’s 
attorney is a nullity (Anderson v. Sloan, 1 
Colo. 34), while in Kansas the invalidity of 
such affidavits has been declared by statute. 
Warner v. Warner, 11 Kans. 121; Toole v. 
Smith, 34 Kans. 27. It was said in one New 
York case that a lawyer who is counsel in a 
case but not attorney may take an affidavit to 
be read in the suit (Willard v. Judd, 15 
Johns. 531), but this has been denied in New 
Jersey. Den v. Geiger, 4 Halls, 225. The 
Supreme Court of California, however, holds 
that an attorney may act as notary in taking 
affidavits to be read at the trial of a cause in 
which he acts as attorney. Reavis v. Cowell, 
56 Cal. 591. 

The validity of such affidavits, as appears 
from the newspaper first mentioned, has re- 
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cently been questioned in two Illinois cases, 
and it is a matter to be regretted thatin both the 
cases the court did not pass directly upon the 
question. The first case was Linck v. City 
of Litchfield, 31 N. E. Rep. 123, decided by 
the Illinois Supreme Court. This was a pro- 
ceeding for the collection of a special tax, 
and the point was made that the assessment 
was invalid because the commissioners ap- 
pointed to levy the tax were sworn before 
“J. E. Paden, Notary Public,’’ while the 
original petition, filed before such oath was 
administered, was signed by ‘‘Joseph E. 
Paden, City Attorney.’’ There was no ex- 
trinsic proof of the identity of these parties. 
The court, after observing that the practice 
by attorneys, in legal proceedings, of admin- 
istering oaths and taking affidavits to be used 
in such proceedings, had been generally dis- 
countenanced by the courts, overruled the 
objection on the grounds, first, that it did not 
sufficiently appear that ‘‘J. E. Paden’’ and 
‘‘Joseph E. Paden’’ were the same person, 
or that Mr. Paden was city attorney at the 
time the oath was administered, and secondly, 
that the objection was made too late, being 
raised for the first time on appeal. The other 
case referred to was Bradley v. Claudon, 45 
Ill. App. 326, decided by the Illinois Appel- 
late Court. This was an appeal from an or- 
der refusing to set aside a judgment by con- 
fession. One reason alleged for setting aside 
the judgment was that the affidavit, verifying 
the signature of the defendant, was sworn to 
before the plaintiff’s attorney. The affidavit 
was sworn to before ‘‘R. S. McIlduff, Notary 
Public,’’ while the suit was brought by the 
firm of McIiduff and Torrance. There was 
no proof in the record as to the christian 
name of the senior partner of the firm, and 
the validity of the affidavit was not questioned 
in the lower court. The Appellate Court, 
therefore, refused to reverse, basing their de- 
cision on reasoning similar to that employed 
by the Supreme Court in the case of Linck v. 
City of Litchfield, though that case is not re- 
ferred to in the opinion. 








NOTES OF RECENT DECISIONS. 


ASSIGNMENT FOR BENEFIT OF CREDITORS— 
MortTGAGE—PREFERENCE.—The case of Jones 
v. Kellogg, 33 Pac. Rep. 997, decided by the 
Supreme Court of Kansas, illustrates some in- 





a, 


teresting questions of the law pertaining to as. 
signment for benefit of creditors where chattel 
mortgage giving preference to certain cred- 
itors is executed at same time. The opinion 
of the court, by Chief Justice Horton, which 
is unfortunately too long for publication, lays 
down the proposition that where an insolvent 
debtor, in disposing of his property for the 
benefit of his creditors, executes chattel 
mortgages upon some of it to secure the 
claims of certain preferred creditors, and ex. 
ecutes a deed of assignment upon all of it for 
the benefit of all his creditors, the assign. 
ment, however, to be subject to the chattel 
mortgages, and all this is done at substan. 
tially the same time, and as a part of sub- 
stantially the same transaction, the mortgages 
are void, although the debtor may have pre- 
viously promised, but without any considera- 
tion therefor, and without saying anything 
about mortgages, that he would, in case of 
trouble, secure the preferred creditors; and, 
it was further held that the deed of assign- 
ment is entirely valid, and takes all the prop- 
erty. It appears that after such deed of as- 
signment was executed the assignee named 
therein took the possession of all the prop- 
erty, and afterwards delivered the mortgaged 
property to the mortgagees, all the parties 
believing at the time that the mortgagees hai 
the prior right thereto. It was held that the 
mortgagees, then being in the actual, quiet, 
peaceable, and exclusive possession of the 
property under a claim of right thereto, had 
the prior right thereto as against all the world 
except the assignee, or some one holding un- 
der him. 

It was also decided that where attaching 
creditors of the original owner of the prop 
erty afterwards caused the property to be 
attached and taken from the possession of 
the mortgagees as the property of the orig- 
inal owner, the parties taking such property 
are mere intruders, wrong-doers, and tres 
passers, and the mortgagees may afterwards, 
in an action in the nature of trover for the 
conversion of the property, brought against 
the officer seizing it, recover as damages the 
full value of the property. 





New Triat—Misconpuct or Jury—Que 
Trent VeRpict.—Code Civil Procedure o 
Montana, § 296, subd: 2, provides for a ne¥ 
trial whenever one or more of the jurors shall 
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have been induced to assent to a verdict by a 
resort to the determination of chance and that 
such misconduct may be shown by affidavits 
of the jurors. It was held by the Supreme 
Court of Montana in Gordon v. Trevarthan, 
that a verdict will be set aside on an affidavit 
of a juror that an agreement was entered into 
by the jury to arrive at the result by a ‘‘quo- 
tient verdict’’ and that he was induced to as- 
sent to the verdict because of the agreement 
so made and carried aut, though the affidavits 
of other jurors are that the quotient so ar- 
rived at was used as a basis of discussion as 
to the amount of the verdict. De Witt, J., 
Say’s: 

Verdicts arrived at by methods such as described in 
the McNamara aflidavit in this case have been held 
bad when properly before courts on motion for new 
trial. But the facts vitiating such verdicts are the 
agreement by the jurors to go into the process of 
marking amounts,eadding them, and dividing the 
same by 12, and the agreement that the result so ob- 
tained shall be the verdict, without further consider- 
ation; and the fact that such proceedings were taken 
by the jury in pursuance to such an agreement, and 
that the result so obtained was returned as the ver- 
dict. Thomp. & M. Juries, § 408 et seg, and numerous 
cases cited; Goodman v. Cody, 1 Wash. T. 329, 34 
Amer. Rep. 815, note. On the other hand, it is held 
that a verdict reached after the quotient process hav- 
ing been had by the jury is not vicious “‘where the 
calculation is purely informal, for the purpose of as- 
certaining the sense of the jury, and every juror feels 
at liberty to accept, reject, or qualify the result, ac- 
cording to his convictions. Under such circumstan- 
ces the jury may adopt as their verdict the exact 
quotient found, and it will be good.” Thomp. & M, 
Juries, § 410, and cases cited and also cited in appel- 
lant’s brief. The distinction between good verdicts 
and bad verdicts where the quotient process has been 
used is well stated in a very old case, as follows: “If 
the jurors previously agree toa particular mode of 
arriving at a verdict,’ and to abide by the contingent 
result at all events, without reserving to themselves 
the liberty of dissenting, such a proceeding would be 
improper; but if the means is adopted merely for the 
sake of arriving at a reasonable measure of damages, 
without binding the jurors by the result, it is not ob- 
jection to the verdict.”’? Dana y. Tucker, 4 Johns. 487. 
See, also, Hayne, New Trials & App. § 71. 

The question, then, in this case is, what was the na- 
ture of the resort to the quotient process by this jury? 
The affidavit of Meiklejohn and McNamara is clearly 
to the effect that the conduct of the jury was of the 
kind first above described,—the kind which the cases 
hold vitiates the verdict. The aftidavit of Young and 
others tends to present the conduct of the jury as in- 
noceat, and being simply informal, for the purpose of 
obtaining the sense of the jurors. Meiklejohn signed 
both affidavits, but McNamara stands upon his affi- 
davit, and did not sign the Young affidavit. Our stat- 
ute says that whenever any one of the jurors shall 
have been induced to assent to a verdict by a resort to 
the determination of chance, such misconduct may be 
proved by the affidavit of such juror. Such conduct 
is so defined by the statute to be misconduct. So it ap- 
Pears from McNamara’s affidavit that at least one 





juror—that is, himself—was induced to assent to this 
verdict by reason of the quotient proceeding; so it ‘ 
would seem that this, under the statute, is enough to 
vitiate the verdict. The affidavit of Young and others 
is to some extent contradictory of the McNamara-Mei- 
klejohn affidavit, but that contradiction was resolved 
by the district court in favor of the McNamara affi- 
davit. We are therefore of opinion that the order 
should be aflirmed if this quotient proceeding is to be 
considered as a “resort to the determination of 
chance;”’ for that is the language of subdivision 2, § 
296, Code Civil Proc. This rule is that the affidavit of 
a juror may be taken to support his verdict, but not 
to attack it. Turner v. Water Co., 25 Cal. 398; Thomp. 
& M. Juries, § 440 and cases cited; Hayne, New Trials 
& App. §§ 73, 74. Section 296, Code Civil Proc., makes 
an exception to the rule, sothat the affidavit of a juror 
may be taken to attack the verdict if the juror has as- 
sented to the verdict by reason of a resort to the de- 
termination of chance. 

The California Supreme Court, under the same stat- 
ute as we now have, held longago that this quotient 
proceeding was not aresort tothe determination of 
chance. That court said: ‘But, independent of au- 
thority, it is manifest that there is no element of 
chance in such a verdict. Each juror marks a sum, 
which, in his judgment, represents the true amount of 
damages. Neither of these sums is the result of 
chance; on the contrary, each is the result of the judg- 
ment or will of the juror by whom it was marked. 
Neither is the aggregate of these sums, nor a quotient 
resulting from division of the aggregate by twelve, 
the result of chance, but, on the contrary, the result 
of the most’accurate of the sciences. Thus, from the 
commencement to the end of the process, no quantity 
which enters into the final result is determined by a 
resort to chance.” Turner v. Water Co., 2% Cal. 403. 
But this case has received by no means a cordial ap- 
proval by text writers and other courts. Thompson & 
Merriman on Juries refers to the case, and the lan- 
guage which we have just cited, and says: ‘This rea- 
soning seems hardly conclusive. It proceeds upon the 
hypothesis that at the time the jurors consent to be 
bound by the result of the addition and division it is 
certain that each juror will mark down his estimate 
of the damages; hence this process offinding a ver- 
dict is as exact as the science of mathematics. But 
the contrary is the fact. The jurors consent that 
their verdict shall vary from abstract justice in that 
degree that each juror deviates from sound judg- 
ment. All the prejudices, whims, and caprices which 
sway a juror in his deliberations are given full play, 
and they measurably affect the final result Nothing 
could well be more the sport of chance than a conclu- 
sion reached in like manner. Thomp. & M. Juries, § 
415. See, also, Warner v. Robinson, 1 Root, 195; City 
of Pekin v. Winkel, 77 Ill. 56,58; Parham v. Harney, 
6 Smedes & M. 55... The California case also receives a 
severe criticism in Goodman vy. Cody, 1 Wash. T. 329, 
34 Amer. Rep. 808. We cite from that case as follows: 
“Among all the cases that have been cited in favor of 
and against the verdict in the case at bar being con- 
sidered one got by chance determination we find none 
in which the meaning of the word ‘chance’ is dis- 
cussed, aud allthe cases, in this respect, are unsatis- 
factory. The word ‘chance’ has not been adopted or 
defined as a law term, is not technical, and must be 
deemed used by the legislature in a popular sense. 
According to generally accepted and ordinary uses of 
the word, anything is said to have happened by chance 
to any one which was neither understandingly brought 
about by his act nor preestimated by his undersatand- 
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ing. If any one move his arm inconsiderately, and by 
the movement unintentionally break a crystal vase, 


“we say he did it by chance; for his intelligence did 


not, from step to step, estimate or direct the action to 
its result. Yet, although the result was a chance one, 
it was the certain, inevitable result of assured relative 
positions of the arm and the vase, and the muscular 
action, perhaps voluntary, of the former. Again, 
when a die is thrown, the position in which the die 
will fallisa necessary effect from well-known but 
unestimated causes. By the original position of the 
die, its size, form, and weight, the manipulation 
given it, the distance and velocity of the throw, the 
sort of surface it falls upon, and perhaps other things, 
the final position of the die is determined with math- 
ematical certainty, and may, by any painstaking 
mathematician possessed of the elements of the prob- 
lem, by the use of ‘the most accurate of the sciences,’ 
be calculated with infallible precision. Still we may 
say, and properly say, that the final position of the 
die is determined by chance; and by this we mean, 
not that the result of the throw was uncertain, or a 
consequence of unknown causes, but that it was pro- 
duced by causes the efficient and proportionate opera- 
tion of which were in fact by the person to whom it 
chanced neither estimated nor intelligently controlled 
for the accomplishment of the result. With the same 
propriety we speak of meeting by chance a person at 
acertain place ata certain time; and this, no matter 
how exactly we have precalculated.and intended be- 
ing ourselves at that place at the particular time, nor 
how exactly that person may have precalculated and 
intended being bimself at the same place at the same 
time likewise, provided we, to whom the chance hap- 
pens, did not precalculate nor consciously bring about 
the meeting then and there. From the popular use- 
of the word ‘chance’ as illustrated in these examples 
it seems plain to us that a juror resorts to the deter- 
mination of chance for a verdict whenever he resorts 
to any method of determination the steps and results 
of which are beyond hig calculation, and unfollowed 
and unparticipated in by his understanding; and all 
the jurors resort to such a method when they resort 
to the method of average. With a verdict got, fairly 
as between the jurors, by such a method, the conclu- 
sion attained by the intelligence of any one juror 
never coincides, unless the average of the conclusions 
of all the jurors happens to be identical with his own; 
whereas, in a good verdict, every element of chance is 
eliminated by the fact that before the verdict is com- 
plete every intelligence on the jury, being first well 
appraised of the action of every other, has, by its own 
individuai, conscious action, ratified and arrived at 
the same conclusion with every other. Ina verdict 
got by the method of average every sum that goes to 
develop the verdict is a chance sum as to each juror, 
save the sum that the juror himself sets down; and 
the verdict is not redeemed from being a chance ver- 
dict as to each juror, and therefore chance as to all, by 
the fact that each has contributed to it an element not 
of chance, any more than a dice throw would be re- 
deemed from being chance by the fact that the throw 
was in part controlled by certain intentional motion 
of the dice box.” See, also, the note to this case by 
the editor of the American Reports. See, also, Will- 
iams v. State, 15 Lea, 129; Parham vy. Harney, 6 
Smedes & M. 55; Wilson v. Berryman, 5 Cal. 44; 
Flood v. McClure (Idaho), 32 Pac. Rep. 254. With 
due respect tothe California court, from which this 
court for many years has drawn much that was useful 
and satisfactory, we cannot but hold that the cases 
which have repudiated Turner v. Water Co. state the 











better and more reasonable doctrine. Nothing occurs 
to us which would aid force to the criticisms above 
cited of the California case. We therefore hold that 
such resort to the quotient process as is set forthin 
McNamara’s affidavit is a resort to the determination 
of chance. 

Since writing this opinion there have been pub- 
lished and come to our atttention the cases of Dixon 
v. Pluns, 33 Pac. Rep. 268, and Weinburg v. Somps, 
Id. 341, in which the California Supreme Court desert 
the doctrine of Turner v. Water Co. 


Warer Compantes—Insurricrent Suppy 
or WateR—LiaBiILity FoR Fires.—The case 
of Eaton v. Fairbury Water-works Co., 56 N. 
W. Rep. 201, decided by the Supreme Court 
of Nebraska involves a modern problem re- 
garding the liability of water companies for 
insufficient supply of water at fires. The de- 
cision is that a provision in the ordinance of 
a city granting a franchise to supply water to 
the city requiring that ‘‘the grantee shall 
constantly day and night (éxcept in case of 
an unavoidable accident) keep all fire hy- 
drants supplied with water for instant service 
and shall keep them in good order and efli- 
ciency’’ did not confer upon the owner of 
property destroyed by fire a right of action 
against said grantee on account of its failuve 
to furnish water as stipulated although there- 
by the loss by such fire would have been ob- 
viated. Under such circumstances such 
grantee is not liable by reason of assuming 
the functions which might properly belong to 
the city for the reason that under the facts 
stated the city if performing the same func- 


tions would not be liable. Ryan, C. says: 
Plaintiff in error predicates his right to maintain an 
action again-t the water-works company upon the 
fullowing provision of the ordinance under which the 
water-works company, as assignee of the rights of A. 
L. Strang, operated its water-works: ‘“‘The grantee (A. 
L. Strang or his assignee) shall constantly day and 
night (except in the case of an unavoidable accident) 
keep all the hydrants supplied with water for instapt 
service and shall keep them in good order and effi- 
ciency.” Itis insisted in argument that this provision, 
while made with the city, was for the benefit of the 
taxpayers, and that, therefore, it was a contract for 
the benefit of plaintiff, upon which he might bring 
suit for its violation to the detriment of plaintiff. The 
decision of this court relied upon to sustain this posi- 
tion is that of Shamp v. Meyer, 20 Neb. 223, 29 N. W. 
Rep. 379. As that case illustrates well the class of 
cases to whieh is applicable the principle that, where 
a promise is made by one for the benefit of another, 
suit may be brought for the enforcement of such 
promise by the beneficiary, it should receive more 
than a mere passing notice. In that case Meyer was& 
member ofthe firm of Noring & Meyer, which had 
assumed the performance of the promises of its 
predecessor, one of which was to pay all the indebt- 
edness of its predecessor, a firm of which Shamp was 
amember. This was not done, but Shamp was com- 





ava 
the 
to tl 
mo 
trac 
the 
of : 
bro 
assu 
Eat 
ora 
aids 
mai 
thos 
have 
ordi 
poin 
reco 
cah- 
whit 
in w 
pan) 
sust: 
troll 
from 
abov 
and | 
cons! 
it wa 
opin 
state 
there 
same 
two | 
feet « 
necte 
appe! 
for vy 
that i 
tfurni 
to thi 
props 
drant 
betwi 
fire o 
lot of 
thoug 
occur 
or its 
extin; 
of ay 
quant 
pipes, 
opera 
had b 
after | 
done 
occu p 
attach 
Withi: 
applyi 
was a 
consti 
pany i 
fire, b 
petitic 
inflict 
its pr 





VoL. 37 


CENTRAL LAW JOURNAL. 


393 








pelled to pay said indebtedness provided against, and 
thereupon sued Meyer for the amounts which he had 
thus been compelled to pay. This undertaking of the 
firm of which Meyer was amember was founded upon 
a valuable consideration, and it was held that, though 
the consideration did not move directly from Shamp 
to the firm of which Meyer was a member, yet it did 
move from the parties with whom Meyer’s firm con- 
tracted, and was enforceable at the suit of Shamp, on 
the same principle as where, in a deed, the payment 
of a mortgage is assumed absolutely, suit may be 
brought by the mortgagee against the party who thus 
assumed payment. In the case at bar, however, 
Eaton was not in any way recognized as either a party 
ora beneficiary, so that the authority cited in no way 
aids his contention. If his action could at all be 
maintained it must be upon grounds different from 
those considered in Shamp v. Meyer, supra, for, as we 
have observed, there isno express provision in the 
ordinance in his favor. The case most nearly in 
point, cited by plaintiff, favorable to his right of 
recovery, is that of the Paducah Lumber Co. v. Padu- 
cah Water Supply Co. (Ky.), 12 8. W. Rep. 554, in 
which there were general provisions as to the manner 
in which payment should be made the supply com- 
pany, i. e. by a general tax. As a demurrer was 
sustained to the petition, its averments of fact con- 
trolled the decision of the court, as clearly appears 
from the language of that opinion. After reciting the 
above manner of raising a water rental by general tax, 
andthe agreement of the water supply company in 
consideration thereof to supply fire protection, which 
it was alleged it had failed to do to plaintiff’s loss, the 
opinion proceeds in this language: “It is further 
stated that under acontract directly between them 
there had been erected, previous to the fire, on the 
same lot where the burned property was situated, 
two hydrants, one within 30 and the other within 70 
feet of the place where the fire originated, and con- 
nected by pipes with the water main to be used by 
appellant to extinguish fires, and for steam purposes, 
for which it had been paying rent to appellee; and 
that in consideration thereof appellee had agreed to 
furnish and have ready atall times water suflicient 
to throw streams through hose kept by appellant in 
proper condition, to be connected with the two hy- 
drants, the height provided for in said contract 
between appellee and the city of Paducah. That the 
fire originated in a wooden building situated on the 
lot of appellant, and connected with its other property, 
though occupied at the time by another; but said fire 
occurred without any fault or negligence of appellant 
or its servants, and it could and would have been 
extinguished before doing damage to the property 
of appellant if there had been the stipulated 
quantity of waterin the stand pipe and conducting 
pipes, or the pumping machinery had been ready to 
operate, and the engineer and servants of appellee 
had been present to set it in motion; for immediately 
after the fire had been commenced, and before it had 
done any damage, or extended tothe premisés then 
occupied by appellant, hose pipes in good order were 
attached to the two private hydrants, and carried to 
within five or six feet of the fire, for the purpose of 
applying water to it.” Following this language there 
was a condensed statement of the several matters 
constituting the alleged negligence of the supply com- 
pany in making proper provisions to extinguish the 
fire, by reason of all which failures recited in the 
petition the fire was not put out, but was suffered to 
inflict great loss upon appellant by the destruction of 
its property. Commenting upon the averments of 


_ but because he did not prevent it. 





the petition, the court proceeded thus: ‘Clearly ap- 
pellant had a right to sue for a breach of the distinct 
contract set out in the petition, by which, in consid. 
eration of rent paid for the use of two hydrants on its 
own lot, water was agreed to be furnished directly to 
it by appellee.” 

It will thus be seen that this private contract largely 
influenced the court in its determination that the de- 
murrer had been improperly sustained to the peti- 
tion. Asto the right to maintain an action as upon 
the promise of the supply company to the city of 
Paducah for the benefit of the lumber company, the 
opinion of the court runs as, follows, after an itemized 
statement of the undertakings of the water supply 
company, to-wit: ‘That appellee also agreed to have 
in the stand pipes at all times a supply of water suffi- 
cient to afford a head or pressure requisite for all 
domestic, manufacturing, and fire protection pur- 
poses, for all the inhabitants and property of the city, 
and to increase the number and length of hydrants 
and pipes when necessary to meet the demands of the 
city and citizens; that said contract was made with 
appellee by the city of Paducah for the use and bene- 
fit of all its property owners and inhabitants, and ap- 
pellant’s property was from 1885 until destroyed by 
fire, in common with that of all others, taxed at its 
full value to raise money with which to pay said hy- 
drant rents.” In this case it thus appears not only 
that there was a liability upon a private contract be- 
tween.the two companies to furnish an ample supply 
of water to extinguish fires, but that, in addition, the 
petition alleged that the city, for the benefit of all its 
property owners and inhabitants, contracted for like 
immunity from fire. The last liability was alleged as 
arising upon an express contract for the benefit of 
property owners and inhabitants, who in such case 
undoubtedly hada right to sue upon such contract, 
This case having been considered upona demurrer 
to the petition, its averments were conceded to be 
true, and it was not unreasonable (there having been 
therein alleged—First, an express’ contract between 
plaintiff and defendant; and, second, an express con- 
tract between the defendant and the city of Paducah 
on behalf of the plaintiff) that the supply company 
should be held to make good its agreement for the 
protection of the plaintiff from fire in accordance 
with the terms of both contracts. This case, however, 
furnishes no support to the contention in the case at 
bar that the provision in the ordinance that Strang or 
his assignee “shall constantly day and night keep all 
fire hydrants supplied with water for instant service, 
and shall keep the same order and efficiency,” was a 
contract for the benefit of plaintiff in this case. It is 
true that Atkinson v. Water-works Co., L. R. 6 Exch. 
404, somewhat countenances the contention of plaintiff. 
That case was decided mainly upon the authority of 
Couch vy. Steel, 3 El. & BI. 402. Upon appeal, how- 
ever, the case of Atkinson v. Water-works Co., supra, 
was reversed, and the correctness of the law as laid 
down in Couch vy. Steel, was seriously questioned. 
See Atkinson v. Water Co., 46 Law J. Q B. 775. An. 
other case relied upon by plaintiff is that of Rowning 
v. Goodchild, 2 W. Bl. 906, which was a suit brought 
against a deputy postmaster for unlawfully failing to 
deliver to plaintiff his letters. This was an action ex 
delicto, not ex contractu, and it would seem clear that 
the conceded right of one injured to sue him who 
caused the injury should not serve asa precedent to 
sustain the suit of a plaintiff who sues, not because 
the defendant committed the injury complained of, 
To fix liability in 
the latter case, 1 contract to avert the injury must be 
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shown. In the other case no element of contract is 
necessary; the law implies a contract to make repura- 
tion for his tortious act. The same considerations 
apply to another case cited by plaintiff. (Mersey 
Docks v. Gibbs, 11 H. L. Cas. 686), where the action 
was for the failure of the dock company to keep its 
docks in proper condition, whereby the ship and 
cargo of Gibbs were damaged. It is quite a matter of 
doubt why the case of Western Saving Fund Soc. v. 
City of Philadelphia, 31 Pa. St. 185, was cited, for the 
question in that case is simply whether there could 
be increased the number of trustees from 12, as pro- 
vided in the ordinance, to 18, as proposed; a loan 
having been made upon the faith of the ordinance as 
it stood. The case of Lacour vy. Mayor, 3 Duer, 406, 
involved merely the right of plaintiff to recover for 
damages caused himin the necessary suspension of 
his business resulting from the mannerin which an 
excavation was made in the streets. The entire opin- 
ion in the case of Bailey v. Mayor, 7 Hill, 146, is em- 
braced in the following language: ‘‘As the verdict in 
the wresent case was rendered before the act of 1844 
was passed, the charge for interest should have been 
disallowed. Notwithstanding the peculiar phrase- 
ology of the section relied on by plaintiff’s counsel, 
we think it ought not to be so construed as to give ita 
retroactive effect.”” As to the inapplicability of this 
language to the case at bar, no comment is necessary. 
The above are all the cases cited to sustain the con- 
tention of plaintiff. 

By the defendant are cited anumber of adjudicated 
cases, of which we will notice the following in detail: 
Davis v. Water-Works Co., 54 Iowa, 59, 6 N. W. Rep. 
126, was an action to recover the value of certain 
buildings destroyed by fire upon the ground that de- 
fendant was bound by contract with the city of Clin- 
ton to supply water to be used in extinguishing fires, 
and failed to perform its obligation in this respect, 
whereby resulted the destruction of plaintiff’s prop- 
erty. Delivering the opinion of the court, Beck, J., 
said: “The only. question .presented in the case is 
this one: Is the defendant liable to plaintiff upon the 
contract embodied in the ordinance? The petition 
does not allege or show any privity of contract be- 
tween plaintiff and defendant. The plaintiff is a 
stranger, and the mere fact that she may find benefits 
therefrom by the protection of her property in com- 
mon with all other persons whose property is similarly 
situated does not make her a party to the contract, or 
create a privity between her and defendant. Itis a 
rule of law, familiar to the profession, that a privity 
of contract must exist between the parties to an ac- 
tion upon a contract. One whom the law regards as a 
stranger to the contract cannot maintain an action 
thereon. The rule is founded upon the plainest rea- 
sons. The contracting parties control all interests, 
and are entitled to all rights secured by the contract. 
If mere strangers may enforce the contract by actions 
on the ground of benefits flowing therefrom to them, 
there would be nocertain limit to the number and 
character of actions which would be brought thereon. 
Exceptions to this rule exist, which must not be re- 
garded as abrogating the rule itself. Thus, if one 
under a contract receives goods or property to which 
another, not a party to the contract, is entitled, he 
may maintain an action therefor, so the sole benefi- 
ciary of a contract may maintain an action to recover 
property or money to which he is entitled thereunder. 
In these cases the law implies a promise on the part 
of the one holding the money or property to account 
therefor to the beneficiary. Other exceptions to the 
rule, resting upon similar principles, may exist. See 





National Bank v. Grand Lodge, 98 U. S. 123. The 
case before us is not an exception to the rule we haye 
stated. The city, in exercise of its lawful authority 
to protect the property of the people, may cause water 
to bé supplied for extinguishing fires, and for other 
objects demanded by the wants of the people. In the 
exercise of this authority it contracts with defendant 
to supply the water demanded for these purposes, 
The plaintiff received benefits from the water thus 
supplied in common with all the people of the city, 
These benefits she receives just as she does other 
benefits from the municipal government, as the bene- 
fits enjoyed on account of improved streets, peace and 
order enforced by police regulation, and the like. It 
cannot be claimed that the agents or officers of the 
city employed by the municipal government to supply 
water, improve the streets, or maintain good order, 
are liable to a citizen for loss or damage sustained by 
reason of the failure to perform their duties and ob- 
ligation in this respect. They are employed by the 
city, and are responsible alone to the city. The peo- 
ple must trust to the municipal government to enforce 
the discharge of duties and obligations by the officers 
and agents of that government. They cannot hold 
such officers and agents liable upon the contracts be- 
tween them and the city.’”’ The case of Nickerson y. 
Hydraulic Co., 46 Conn. 24, was upon a like claim for 
damages with that above considered, and Park, C. J., 
delivering the opinion of the court, said: ‘It will be 
observed that the plaintiffs complain that the defend- 
ants dil not supply with water the hydrants which 
had bezn established by the city and the Bridgeport 
Water Company under their contract, to enable the 
city, through its fire department, to perform a public 
duty which it owed to the plaintiffs and others, to ex- 
tinguish their fires. Had the plaintiff’s fire been ex- 
tinguished, it would have been done by the fire de- 
partment; for there is no allegation in the count that 
the plaintiffs had hose which might have been attached 
to the hydrants, and the fire extinguished by their 
own efforts. Hence, whatever benefit the plaintiffs 
could have derived fromthe water would have come 
from the city through its fire department. The most 
that can be said is that the defendants were under 
obligation to the city to supply the hydrants with 
water. The city owed a public duty to plaintiffs to 
extinguish their fire. The hydrants were not supplied 
with water, and so the city was unable to perform its 
duty. We think it is clear that there was no contract 
relation between the defendants and the plaintiffs, 
and consequently no duty which can be the basis of a 
legal claim.” In Foster v. Water Co., 3 Lea, 45, the 
conclusion above announced was arrived at by the 
court, which, in its opinion, quoted with approval a 
considerable part of the language of Park, C. J., of 
which we have made use. In Becker v. Water-works 
Co., 79 lowa, 419, 44 N. W. Rep. 694, and in Van Horn 
v. City of Des Moines (Iowa), 19 N. W. Rep. 293, the 
same doctrine was again recognized and enforced, 
but, as full quotations have already been made from 
the Stpreme Court of Iowa, it would be like mere 
repetition to quote at length opinions on the same 
subject from the same source. The decided weight 
of authority, as well as the better reason, is in favor 
of the rule above announced. 





LANDLORD AND TENANT—LEASE—IMMORAL 
ConsipeRATION.—The Court of Civil Appeals 
of Texas in Houstock v. Palmer, decide that 
a lease made with the knowledge of the lessor 
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that the premises are to be used for purposes 
of prostitution is contrary to public policy 
and no rent can be recovered. The court 
says: 


Atthe time the contract of lease was made there 
was no statute making it a penal offense to rent a 
house for the purposes of prostitution, the amendment 
including the owner with the keeper in the criminal 
act having been passed on April 4, 1889; but this will 
have no importance in shaping the opinion to which 
we arrive inthis cause. In every civilized commu- 
nity, and among all civilized peoples, the crime of 
prostitution is looked upon as one of the most prolific 
of depravity and subversive of the public morals. 
Statutes have been passed against it, the social ban 
has been placed uponit, and every moral influence has 
been exerted to check its evil influences. Under the 
statute of 1889 the owner of the house that it rented 
by him knowingly for purposes of prostitution is 
made just as criminal as the keeper. This is referred 
to, not because it will affect this decision, but it shows 
the trend of opinion of the lawmakers of the State. In 
the case of Conner v. Mackey, 20 Tex. 750, Judge 
Wheeler holds that a gambling consideration was 
yoid, whether the game was prohibited by law or not; 
the ground of the decision being that the contract was 
contrary to goods morals and public policy. In the 
ease of Monroe vy. Smelly, 25 Tex. 587, it is held that 
money due on a wager at tenpins, a game licensed at 
that time, could not be recovered, on the ground of 
public policy. 

Appellant’s counsel, in his ingenious brief, holds 
that, although appellant knew full well the purposes 
to which the house would be put, yet this merely 
existed in his mind, had no bearing on the contract of 
lease, and there was no connivance at the prostitution 
of the lessee. In support of this position we are cited 
toa number of Texas decisions, which, in deference 
to counsel, we will briefly review. The case of Bishop 
y. Honey, 34 Tex. 246, is founded upon a contract to 
build a house to be used as a bawdyhouse, and the 
court rightly held that the builder should recover, 
because he was inno way interested in the business 
tobe afterwards conducted in the house. “If,” says 
the court in that decision, ‘‘the plaintiff is in any way 
the gainer by or the partner in an alleged contract,— 
one which is contra bonos mores,—he cannot recover 
upon such contract; he cannot recover upon it if it be 
shown that he is particeps criminis.”” Again, in the 
same case, itis said: “Inthe case at bar the house 
was not to be paid for out of the proceeds of an illegal 
vocation. It was to be paid for as the work progressed 
upon it.”” The other case cited from 34 Tex. is not in 
point. In the case of McKinney vy. Andrews, 41 Tex. 
366, the judge is undecided in that part of his opinion 
quoted by counsel, and rests the reversal of the case 
onother points. The point in that case was the ille- 
gality of the purpose for which the property was to be 
used, and not upon the ground of contra bonos mores. 
The case of Labbe v. Corbett, 69 Tex. 504, 6S. W. Rep. 
808,is notin point. We are referred by counsel to 
Greenh. Pub. Pol. p. 587, rule 460, where the author 
is treating of considerations involving the violation of 
laws, and one of his illustrations of arule that “a 
<ontract which is in itself legitimate is not void because 
the beneficiary thereof knows that the other party 
intends to use the subject-matter to aid him in violat- 
ingalaw is: A lets lodgings to B, a prostitute, who 
¢arried on her business elsewhere. A can recover 
rent.” The property was not used by her for plying 





her vicious vocation, and of course she was responsible 
for the rent. The same author, under the head of 
“Crime, Prostitution, ete.,”? lays down the rule that 
any promise ‘“‘calculated to encourage immorality is 
void,” and gives as illustrations of the rule: “A as- 
signed to B his lease of a house, knowing that he 
intended to use it as a brothel, receiving from him an 
excessive rent, which was to be paid out of the profits 
of the place. B covenanted to indemnify A against 
any liability on the covenant in the lease to him. He 
failed to do so, and A sued him. He cannot recover.”’ 
“And where the landlord permitted the prostitute to 
carry on her business in the rooms after ascertaining 
the use to which the premises were being put, the 
tenancy being weekly, rent was thereafter not recov- 
erable.” See footnote 8, p. 202, Greenh. Pub. Pol. 
The question we are considering is directly passed on 
in acase decided by the Supreme Court of Colorado 
in 1891, in which itis held that rent for a house» 
known by the owner to be used as a bawdyhouse, 
cannot be recovered. Dougherty v. Seymour, 26 Pac. 
Rep. 823. This question is reviewed at some length 
by the United States Supreme Court, and it is held: 
“The whole doctrine of avoiding contract for illegal- 
ity and immorality is founded on public policy. It is 
certainly contrary to public policy to give the aid of 
the courts to a vendor who knew that the goods were 
puchased, or toa lender who knew that his money 
was borrowed, for the purpose of being employed 
in the commission of a criminal act, injurious to 
society, or to any ofitsmembers.” Hanauer v. Doane, 
12 Wall. 342. “‘Any contract encouraging prostitu- 
tion, or auxiliary to the keeping of a bawdyhouse, is 
void.”” Bish. Cont. § 496; Smith, Cont. 195, 196. It 
was perhaps unnecessary to fortify this opinion with 
authorities, although there may be some obscurity in 
decisions on the question at issue, and perchance 
may be some variance as to what circumstances will 
vitiate a contract on the grounds of public policy. 
However that may be, it is the opinion of this court 
that rent should not be recovered for a house know- 
ingly let to a person who will use it, or who does use 
it, for the depraved and immoral purposes of prosti- 
tution. It is not a question of whether women of this 
unfortunate class should be deprived of the shelter of 
a roof, as counsel puts it, but a question of whether a 
court will enforce a contract founded upon a vicious 
and degraded occupation, and from which must spring 
the consideration of the contract. 








THE RIGHT TO EXAMINE PUBLIC 
RECORDS. 

1. At Common Law.—At common law the 
public had no general right to inspect and 
examine even public records. Such an in- 
spection was a mere privilege, the granting of 
which lay solely in the discretion of the cus- 
todian of the records, who was charged with 
the duty of keeping them safely; and if he 
saw fit to refuse that privilege, he could not 
be compelled to grant it as a matter of right.! 
This rule, however, was very considerably 


1 King v. Justices, 6 Ad. & El. 84; Re McLean, 9 
Cent. L. J. 425, 8 Rep. 813. 
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qualified by the exception that if the person 
seeking an inspection had an interest in the 
records, he then had a right to examine them, 
and could enforce that right, if denied, by 
mandamus to the custodian to compel him to 
allow the inspection, or, if the inspection 
sought was in reference to a cause pending, 
by motion in the cause. This interest might 
be either of a public or of a private nature ; 
with this original difference, however, that 
when a public interest existed, the right of 
inspection also existed at all times, but when 
the interest was purely a private one, it must 
be connected with a cause pending. This 
distinction was not very closely observed, 
however, and seems to have been wholly lost 
sight of in later years, when public records 
other than judicial, began to grow numerous. 
Thus, in Herbert v. Ashburner,? the defend- 
unt moved for an inspection of the books of 
the sessions of Kendale, and it was objected 
that he had not shown that the books had 
any bearing on the subject of the suit; but 
the court held that these were records of 
public interest, which everybody had a right 
to inspect. Similarly, it was ruled in People 
v. Cornell,® that the corporators of a munic- 
ipal corporation have a general right to in- 
spect the public documents and records of 
the corporation, and to take copies thereof; 
and that this right is not to be restricted to 
cases where the corporator has some private 
interest to enforce; for, in the opinion of the 
court, ‘‘it cannot be serious!y questioned that 
’ the corporators, notwithstanding the appoint- 
ment of officers to conduct the business of 
the corporation, retain a very great interest 
in the mode and manner in which it may be 
conducted ; and consequently, upon the above 
reasoning, have a right to full knowledge of 
all the official acts of their officers, and of 
course a right to all the means of knowledge 
which their officers possess in their official 
capacity.’’ So, too, a citizen, who desires to as- 
certain whether the provision sof the city char- 
ter inreference to licensing saloons have been 
observed, with a view of enforcing obedience 
to the law, is entitled to an inspection of all 
public documents bearing on the question.‘ 
This right of inspection on account of public 
interest is peculiarly applicable to those in- 


2 1 Wils. 297. 
8 47 Barb. (N. Y.) 329. 
4 State v. Williams, 41 N. J. L. 382. 





stances where one official, for public purposes, 
seeks an inspection of records in the office of 
another, and in every such case the right to 
inspect and copy will be enforced. The 
county commissiorers have a right of access 
to the office of the register of deeds, and 
to the use of a portion thereof, for the pur- 
pose of performing the duties imposed upon 
them by law ;° and when a part of one county 
has been annexed to another, or been formed 
into a separate county, the officers of the 
latter have a right to inspect and copy all the 
records of the original county that have ref- 
erence to the lands under their jurisdiction.® 
In the second place, when the records have a 
bearing upon a pending suit, either party 
thereto has an interest in them sufficient to 
give him a right to inspect them. A resident 
inhabitant of a municipal corporation, though 
not a corporator, and therefore not entitled 
as such to an inspection of the records on the 
ground of their public interest, has a right, 
when charged with a breach of the laws, to 
inspect and take copies of the by-laws there- 
of.’ A tax collector, or his attorney, may in- 
spect the collector’s accounts with the State, 
as kept in the books in the auditor’s office; 
and if the inspection be denied, he may bring 
mandamus to enforce it. If the refusal of 
the officer to permit an inspection to which 
one is rightfully entitled has caused injury, 
an action for damages will lie against him.’ 
As stated above, the old rule as to the differ- 
ence between public and private interests, as 
a member of a municipal corporation, and as 
a private individual, that in the latter case 
the interest, in order to entitle the claimant 
to an inspection, must be connected with a 
pending suit, has become practically obliter- 
ated; and the general common law rule in 
that regard now is, that even if there is no 
action pending, any one who has a direct in- 
terest in the records of which examination is 
sought, has a right to inspect them.’ Thus, 
a dealer in tax-titles has a right to inspect 
the State land tax books, and may enforce 


5 Hawes v. White, 66 Me. 305. 

6 State v. Meadows, 1 Kans. 90; Silver v. Whitmore, 
46 Ill. 224. . 

7 Harrison vy. Williams, 4 D. & R. 820. See Brewers’ 
Co. v. Benson, Barnes, 236. 

8 Brewer v. Watson, 61 Ala. 310. 

9 Brewer v. Watson, 65 Ala. 88; /d. v. Zd., Ti Ala. 
299. 
W R. v. Tower, 4 M. & S, 162. 
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that right by mandamus." This rule is no 
more than simple justice; for the multiplica- 
tions of records that has been steadily going 
on during the past century has included 
many matters that are of purely private con- 
cern, with the professed object of securing 
the property rights of the individual, and 
guarding him against fraud, as well as less- 
ening litigation; and any rule that tends to 
render those objects nugatory is not in har- 
mony with the spirit of the law. For ex- 
ample, the registration of deeds, mortgages, 
etc., is intended to secure purchasers and 
creditors from the danger of being defrauded 
by the existence of a prior undisclosed con- 
veyance or incumbrance. If these records, 
in which there is certainly no public interest 
beyond that of mere curiosity and 
interest which the law deems very 
properly beneath its notice, and rather 
to be reprehended than encouraged, are to be 
open to inspection only in case of a pending 
suit, the objects of the law are practically nul- 
lified. Such legislation by its very existence 
presupposes a right to examine such records 
before any suit, and even before any trans- 
action between the parties out of which a suit 
may grow; for the registration of a convey- 
ance or incumbrance is made constructive 
notice to the world of its existence; and if it 
is not possible to obtain actual knowledge of 
it by inspection of the records, that provision 
of the statute would be simply an engine of 
vast injustice. It may be regarded, there- 
fore, as now the rule of the common law that 
as to purely public records every individual 
member of the municipal corporation, whose 
the recor.!s are, hassuch an interest therein as 
will give him the right to inspect them; and 
as to records of a more private nature, every 
person who has a direct personal interest in 
them has a right to inspect them, whether a 
cause is pending in which those records are, 
ormay be concerned or not. It must be 
borne in mind, however, that the records of 
which inspection may be thus had are only 
of a nature designed for public information ; 
and the rule does not extend to records which 
are only quasi-public, as the court rolls of an 
English manor ;? nor ought it toinclude cases 
where the inspection is sought merely to grat- 
ify an idle curiosity, or private malice. 


1 Aitcheson v. Huebner (Mich.), 51 N. W. Rep. 6384. 
Hereford v. Bridgewater, Bunb. 269, 





2. By Statute.—At the present day, in 
most of the United States, the right of in- 
spection of public records is now secured to 
the people by statute, without any limitation 
as to interest; and in these the right is of 
course common to all. It has been suggested, 
that when the disclosure sought would be det- 
rimental to the public interests, an inspection 
would be denied ;” and there may be cases in 
which this suggestion would be carried out; 
but they are so rare that they may be disre- 
garded. Such liberty does, of course, offer 
great temptation to the reprehensible curios- 


-ity of those who delight to pry into their 


neighbors’ affairs, and may, and often does, 
lend unpleasant publicity to family arrange- 
ments; but the benefits of the system far 
outweigh its disadvantages. It may, how- 
ever, be regarded as still a question whether 
this right extends to strangers from another 
jurisdiction."* But while in general it would 
seem that there are no limitations to the right 
thus.conferred by statute, unless expressly 
stated therein, there has been a decided di- 
versity of opinion on the point whether it in- 
cluded the case-of an abstractor or insurer 
of titles, individual or corporate, seeking to 
make use of the records for a continuous 
period, or even for a single occasion, for the 
purposes of private gain by disseminating the 
knowledge thus obtained, and thereby inter- 
fering with the usual emoluments of the cus- 
todian of the same. When this question first 
arose, it was decided in the negative, but the 
various and far-fetched arguments by which 
it was sought to bolster up this ruling would 
seem to indicate a feeling on the part of the 
courts of a necessity for special pleading. 
The most obvious, but at the same time the 
least weighty ground for so deciding was, 
that by permitting such a practice, the fees 
of the custodian would be diminished, and 
that therefore, as it was not to be supposed 
that the legislature intended to take away 
those fees by implication, no search could be | 
made without payment :of the legal fees for 
such a search if made by the clerk.” But 
this was open to the equally obvious reply 
that the law did not give the clerk any right 
to demand fees for searches made by the 


13 Brewer v. Watson, 51 Ala. 310. 
14 See Diamond Match Co. v. Powers, 51 Mich. 145. 
Fleming v. Clerk, 30 N. J. L. 280. 
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parties themselves ;!° and the case in which 
that doctrine was asserted was accordingly 
overruled.” Other and more reasonable 
grounds on which the right of inspection has 
been refused to abstractors are, that as the 
law imposes upon the custodian of the rec- 
ords the duty of keeping them safely, he, or 
a deputy employed by him, must watch the 
persons who are examining and copying the 
books, and that it is not to be supposed that 
the legislature intended to impose upon him, 
in addition to the other duties of his office, 
the burden of spending his time in watching 
during the whole time that the abstractor 
would be employed upon the records ;* that 
dire results in the way of mutilation of the 
records might flow from permitting indiscrim- 
inate handling of them by everybody;! and 
that as the business of abstracting necessarily 
occupies a considerable space of time, while 
it is going on, the office of the custodian may 
be obstructed and the proper performance of 
his other duties interfered with.” This right 
has been accordingly denied, in spite of the 
apparent meaning of the statute in Alabama,”! 
Colorado,” Georgia,” and Michigan.“ But 
these arguments will hardly bear investiga- 
tion. They are all based merely on the sup- 


posed results of the legislative enactments ; 
and it is in one of the plainest principles of 
statutory construction that when the words 
of an act are clear, the courts are bound to 
give them effect without regard to results, 
provided those results are within the scope of 


the legislat've powers. In other words, 
when the act is constitutional, and clear in 
its meaning, the courts are not at liberty to 
admit results, real or fancied, in construing 
it. And even if this were allowable, it is not 
properly applied in the case under considera- 
tion. There are none of the results imagined 
that may not happen equally when a private 
person makes use of the records for a per- 
fectly legitimate purpose, though perhaps to 
a less degree. In any large city, as New 


‘6 Townshend vy. Register, 7 How. Pr. (N. Y.) 315; 
Re Chambers, 44 Fed. Rep. 786. 

7 Lum v. McCarty, 39 N. J. L. 287. 

18 Bean v. People, 7 Colo. 200. 

19 Buck v. Collins, 51 Ga, 391. 

20 Phelan v. State, 76 Ala. 49. 

21 Phelan v, State, supra; Randolph y. State. 82 Ala. 
527. 

22 Bean v. People, 7 Colo. 200. 

% Buck v. Collins, 51 Ga, 391. 

“44 Webber v. Townley, 43 Mich. 534. 





York, Philadelphia, St. Louis, or Chicago, 
the number of persons desiring to consult the 
records is far beyond the power of the officer 
in charge or his deputies, burdened as they 
are with the other duties of the office, to keep 
under continual supervision. Cases every 
now and then occur of mutilation of records 
by persons for their private purposes (and 
such are far more likely to occur than those 
committed by an abstractor, who has no per- 
sonal interest in the records), and these sup- 
posed evils can be to a great extent guarded 
against by the use of proper regulations.” In 
accordance with the gradual recognition of 
these views, and the growth and importance 
of the business of abstracting and insuring 
titles, the current of opinion indicated above 
has changed. The early Michigan case,” was 
overruled in Burton v. Tuite,”’ where these 
objections are dismissed in the following 
terse language: ‘‘Hardly any, if any, of the 
results imagined by the writer of that opinion 
would ever occur, if the holding were other- 
wise. If any of them should happen, the law 
is powerful enough to remedy them, and ‘suf- 
ficient unto the day is the evil thereof.’’’ The 
legislature of Colorado, after the decision in 
Bean vy. People,” passed an acting a giving a 
broader right of examination, which was per- 
force, help to include persons engaged in the 
abstract business ;” and most of the later de- 
cisions on the subject have arrived at the 
same conclusion.” <A sense of the unsound- 
ness of the doctrine that would limit the right 
of examination given by statute, to persons 
who bad a subsisting private interest therein, 
and so exclude title abstractors, seems to 
have driven the courts in some cases to admit 
the right of the latter to inspect the records, 
but, whether out of consideration for the fees 
of the custodian, or for the unsubstantial rea- 
sons commented upon previously, to deny the 
right to make copies thereof,®! except when 

2% Burton v. Tuite, 78 Mich. 363; People v. Reilly, 38 
Hun (N. Y.), 429; People v. Richards, 99 N. Y. 620; 
Upton v. Catlin (Colo.), 31 Pac. Rep. 172. See Serib- 
ner v. Chase, 27 Ill. App. 36. 

2*6 Weber v. Townley, 43 Mich. 584, 5 N. W. Rep. 
971. 

'* 78 Mich. 363, 44 N. W. Rep. 282. 

23 7 Colo. 200. 

2? Stockman v. Brooks (Colo.), 29 Pac. Rep. 746. 

30 People v. Reilly, 88 Hun (N. Y.), 429; West Jer: 
sey Co. v. Barber (N. J.), 24 Atl. Rep. 381; Hanson ¥. 
Eichstaedt, 69 Wis. 538, 35 N. W. Rep. 30; Com. ¥. 
O’Donnel (Pa.), 12 N. C. 291. 

31 Randolph v. State, 82 Ala. 527; Cormack v. Wal- 
cott, 37 Kang. 391, 15 Pac. Rep. 245. 
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specially employed for that purpose.” But 
the right of examination must necessarily 
earry With it the right to make whatever 
copies or other memoranda are necessary to 
effectuate the purpose for which the examina- 
tion is sought, or else the grant of the mere 
right of inspection is nugatory. This phase 
of the question, however, is guarded against 
in some States by an express statutory pro- 
vision that those who examine the records 
shall have the right to make copies or ab- 
stracts.* A corporation chartered for the 
purpose of making abstracts and insuring 
titles will ipso facto have the right of inspect- 
ing the records, and making abstracts and 
copies thereof.* In spite of the still irrecon- 
cilable conflict of decision, therefore, we may 
adopt as the true doctrine, supported -alike 
by reason, justice, and legislative authority, 
so far as indicated, as well as by the more 
carefully considered cases, that whenever by 
statute aright, unlimited in terms, is given to 
‘tall persons’’ to examine and inspect public 
records, that right extends .o, and may be 
exercised and enforced by any private indi- 
vidual or corporation, either in person or by 
agent, whether for information on matters of 
public or private interest, idle curiosity, or 
purposes of private gain as an abstactor or 
insurer of titles, without any hindrance on 
the part of the ofticer in charge of the records, 
other than such reasonable regulations as 
may be necessary for the preservation of the 
records, or the proper taansaction of the busi- 
ness of the office, and without any liability to 
the officer for fees, unless so provided. This 
rule, however, does not apply where, as in 
Maryland, there is no such statutory right. 
There the old, common law rule prevails, and 
the person who seeks an inspection of the 
records must show an interest therein, either 
as principal or agent; which of course shuts 
out the abstractor and title insurer, except 
when they are specially engaged for the oc- 
¢asion on which inspection is sought.” The 
case cited goes farther than this and holds 
that in no case has the abstractor the right to 

® Boylan v. Warren, 39 Kans. 301. 

% Minn. Gen. Stat. 1878, ch. 8, § 179; State v. Rachae, 
37 Minn. 372; R. S. Wis. 700; Hanson vy. Eichstaedt, 69 
Wis. 538. 

% People v. Reilly, 38 Hun (N. Y.), 429. But see 
Belt vy. Abstract Co. (Md.), 20 Atl. Rep. 982, where, 
however, this question does not seem to have been 
raised. 

% Belt v. Abstract Co. (Md.), 20 Atl. Rep. 982. 





make abstracts himself; he must get them 
from the clerk. But in view of the consider- 
ations urged above and the weight of decis- 
ion, it would seem to be erroneous on this 
point, and to be sound law only to the ex- 
tent marked out. ARDEMUS STEWART. 








TAXATION—REALTY—PIPES OF WATER COM- 
PANY. 
INHABITANTS OF PARIS V. NORWAY WATER 
co. 


Supreme Judicial Court of Maine, February 24, 1893. 


The water pipes, hydrants, and conduits of a water 
company, laid through. the streets of a city or town, 
are taxable as real estate to the company in possession 
of them, under our statute, in the city or town where 
they are laid. 

HASKELL, J.: Debt for a tax laid upon de- 
fendant’s aqueducts, conduits, pipes, and hy- 
drants, as real estate, within the town of Paris. 
These appliances are used to distribute water 
among the citizens of Paris, supplied by a pump- 
ing station and reservoir in Norway, where the 
defendant corporation has its place of business. 
By charter (Acts 1885, ch. 369; Acts 1887, ch. 46,) 
defendant is authorized to supply the inhabitants 
of Paris and Norway with water, and to lay pipes 
necessary for the purpose through the streets of 
both towns. The charter does not locate the cor- 
poration in either town. 

Taxes on real estate are to be assessed ‘‘in the 
town where the estate lies, to the owner or per- 
son in possession thereof’? (Rev. St. ch, 6, § 9); 
and real estate, for the purposes of taxation, in- 
cludes “all lands * * * and all buildings 
erected on or affixed to the sanve,’”’ (Jd. § 3); and 
tne word ‘‘lands’’ includes ‘‘all tenements and 
hereditaments connected therewith and all rights 
thereto and interests therein’? (Jd. ch. 1, § 6, 
rule 10.) 

Under these provisions, a boom across the 
Kennebec river, fastened to permanent piers in 
the river and to the shores by chains, was held to 
be real estate, for the purposes of taxation. Hall 
v. Benton, 69 Me. 346. So was that part within 
the State of a toll bridge across ariver that marks 
the boundary line. Kittery v. Portsmouth Bridge, 
78 Me. 93, 2 Atl. Rep. 847. Water pipes were as- 
sessed in solido with personal property in Rock- 
land v. Water Co.-e 82 Me. 188,19 Atl. Rep. 163. 
and ina suitfor the tax it was contended that 
they were real estate, and improperly included in 
an assessment with chattels; but the court, with- 
out deciding the question, held it immaterial, as 
the controversy was one of overvaluation, 
merely. 

It will be seen from these authorities that the 
court gives very wide scope to the definition of 
‘real estate,’? for the purposes of taxation, and 
it is best that itshould be so. Subjects of public 
revenue should contribute to the public burdens 
so that they may lie as equally as possible among 
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all the people; and, in these days, when capital 
accumulates in commercial centers, many times 
representing contrivances, local and permanent 
in character, that contribute an ineome, it is just 
that such source of profit pay its tax where its lo- 
cation may be. 

Aqueducts above or under ground are but con- 
ditions suited for carrying water, undefiled, 
through or over the soil. They are fixtures, per- 
manent in character, and part of the land that 
sustains them. Size, capacity, and the material 
used in their construction, do not change their 
nature. They ure a constituent part of the free- 
hold, and, so long as they remain the property of 
the owner of the fee, their character as real es- 
tate will not be questioned, It is only when they 
are constructed and occupied by persons or com- 
panies having no title in the soil that their classi- 
fication as property becomes doubtful; that is, 
the interest of such persons or companies in them 
becomes of doubtful classification, rather than 
their generic character, regardless of ownership. 
The owner of a fee may, by sale of some struct- 
ure upon it, and by granting license for it to re- 
main, as between himself and the vendee, make 
it a chattel, while as a whole, in a generic sense, 
it would be classified as real estate. 

The proper classification, under the rules of the 
common law, of this species of property, is not a 
new question. It has been many times considered 
in England during the last century; and water 
mains and underground conduits have there been 
considered as fixed to, included in, and a part of 
the soil. They have been considered real estate, 
and have uniformly been held locally taxable as 
such to the ‘‘occupiers of lands,’’ under the statute 
of 43 Eliz., or, as our statute puts it, ‘‘to the per- 
son in possession thereof.’’ King v. Mayor, etc., 
of Bath, 14 Easf, 610; Kingv. Waterworks, 1 
Maule & S. 634; King v. Gaslight & Coke Co., 5 
Barn. & C. 466. 

Under the statute of 28 Geo. III., laying taxes 
upon the owners of ‘‘lands and hereditaments,” 
the pipes of a water company in a street were 
held to be not taxable as land to the owners of 
them. Lord Campbell says: ‘The right,in ques- 
tion, where exercised, appears to us to be in the 
nature of an easement, and neither land nor here- 
ditament. The right is to convey water through 
the land of another, and whether the water is to 
be conveyed upon the surface of the ground, or 
in covered drains, or in pipes, appears to us, for 
this purpose, to be immaterial. The mere power 
to lay the pipes in land cannot be considered land 
or hereditaments; nor do we think that the pipes, 
when laid, can be so considered, within the mean- 
ing of the land-tax acts. * * * The company are 
not the owners of the land where the pipes lie, 
nor are they the tenants of the land. * * * The 
moment the company take up their pipes which 
had been laid under the streets of any particular 
parish, all pretense for saying that they have or 
held land in the parish would be gone; but, after 
the pipes are removed, all the land in the parish 





would remain, and it would be had and be held 
as before. * * * But ‘land,’ like the word ‘in- 
habitant,’ which likewise occurs in 43 Eliz. ch. 2. 
has various meanings; and it may, in that stat- 
ute, passed to throw a charge upon the occupier, 
mean the ground on which a chattel is deposited 
in the exercise of an easement, although, in other 
acts of parliament, it means a legal interest in the 
soil. This is. the meaning which we think it 
bears in the land tax acts.*’ Waterworks v. Bow- 
ley, 17 Q. B. 358. 

The city of Providence laid a tax on the pipes 
of the gas company in the streets, as real estate, 
under a statute authorizing such a tax against 
those, ‘‘who hold or occupy the same,” and it 
was held a valid tax, like those laid under the 
statute of Elizabeth. Gas. Co. v. Thurber, 2 R. I. 
15. 

So a pipe line laid through the soil of New Jer- 
sey, under grants from the owners of the fee, is 
not only real estate, when considered as a part of 
the fee, butis held, for the purposes of taxation, 
to be real estate of the company owning it, under 
a statute defining ‘‘real estate’’ as including all 
lands, and all buildings or erections thereon or 
affixed thereto. Pipe Line Co. v. Berry, 52 N. J. 
Law, 308, 10 Atl. Rep. 665. 

Gas mains and pipes are sometimes distin- 
guished from the class of property now under 
consideration, as apparatus for the delivery of 
the manufactured article, and are considered ma- 
chines or chattels. Com. v. Gaslight Co., 12 Al- 
len, 75; Memphis. Gaslight Co. v. State, 6 Cold, 


310. Water pipes, etc., are not machinery. Dud- 
ley v. Aqueduct Corp., 100 Mass. 183. 

The public has an easement in land, over which 
streets and roads are laid, coextensive with the 


necessities.of public use. No title in the soil is 
acquired thereby, and when the ways are discon- 
tinued the easement is extinguished. Private 
corporations, like gas companies, water compan- 
ies, and street railway companies, by legislative 
authority, are sometimes allowed the use of the 
public easement to serve the necessary demands 
of society, and without any additional compensa- 
tion to the owner of the soil. Such companies 
therefore, by the public license Accorded them, 
take no title in the land. They are simply al- 
lowed to use it for the public convenience as a 
counterbalancing consideration for their expendi- 
ture, giving opportunities to gather tolls from its 
use. In using the street or road, they place their 
pipes or rails inor upon the ground, there per- 
manently to remain. They occupy land with ap- 
pliances that become valuable for they yield. 
These appliances are fixed, permanent, used in 
connection with the soil that supports and sustains 
them. When considered as the property of the irre- 
spective companies, they are not land, within the 
common law rule. But, when considered as if 
owned by the same person who has title to the 
soil, they may properly enough be so considered. 
Suppose the street, with these appliances in it, 
be discontinued, and they be abandoned, without 
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removal, and pass to the owner of the soil. who 
should then lease them, in gross or singly, to 
tenants or persons desiring to operate them. 
Would they not be real estate, when considered 
with the property as a whole? Would they not pass 
by a deed of the land? Why, then, may they not 
properly enough be assessed as real estate, and to 
the person in possession of them? ‘Their value as 
chattels would be nominal. Water pipes buried 
in the ground as chattels would be of little or no 
value. Itis the use that gives them value, and 
that use is strictly of a fixture,—a permanent ap- 
pliance. As bearing upon this view, see Water 
Co. v. Lynn, 147 Mass. 31,16 N. E. Rep. 742; 
City of Fall River v. Bristol, 125 Mass. 567; Peo- 
ple v. Cassity, 46 N. Y. 46. 

In the last case cited, in considering the valid- 
ity of a tax upon a street railway as land, under a 
statute very similar to ours, Folger, J., says: 
“The statute means, for its purpose, to make two 
general divisions of property,—one, all lands; 
another, all personal estates,— and then, to be 
more definite, it declares that by ‘land’ is meant 
the earth itself, and also all buildings and all 
other articles erected upon or affixed to the same. 
We do not think that, when buildings or other 
articles are erected upon or affixed to the earth, 
they are not, in the view of the statute, land, un- 
less held and owned in connection with the own- 
ership of a fee in the soil. We are of the opinion 
that the statute means such an interest in real es- 
tate as will protect the erection or affixing thereon, 
and the possession, of buildings and fixtures, 
which will bring those buildings and fixtures 
within the term ‘land,’ and hold them to assess- 
ment as the lands of whomsoever has that interest 
in the real estate, and owns and possesses the 
buildings and fixtures. The defendants are right, 
then, in considering the track of the relators as 
land, and liable to assessment as such.” 

In our opinion, water mains, pipes, etc., may be 
considered real estate, and taxable, where they 
are located, to the person or company owning 
them. The idea that they. may be considered 
appurtenances to the place of supply and taxable 
there isuntenable. There is no principle upon 
which it can rest. King v. Bath, supra, and King 
vy. Gaslight & Coke Co.,5 Barn. & C. 466. See 
Manufacturing Co. v. Newton, 22 Pick. 22. The 
Iowa doctrine, that waterworks are real estate, 
and taxable as an entirety at the place of supply, 
is not supported by authority. Oskaloosa Water 
Co. v. Board of Equalization (Iowa), 51 N. W. 
Rep. 18. 

Defendant defaulted. 


NoTE —Not long ago (35 Cent. L. J. 261), this Jour- 
NAL called attention to the case of The Badger Lum- 
ber Co. v. The Marion Water Supply Electric Light 
and Power Co , decided by the Supreme Court of Kan- 
sas, which among other things, decided that the poles, 
Wires and lamps of an electric light plant, beginning 
atthe power house and extending throughout the 
city are appurtenances to the power house within the 
mechanic’s lien law of Kansas. The court below had 
awarded the plaintiff a personal judgment against the 





defendant for the amount claimed, but refused to en- 
force a lien upon the real estate and appurtenances of 
the defendant for the reason “that no part of the ma- 
terial for which plaintiff claims a lien was on the rea) 
estate of the defendant or attached thereto in any 
manner except by the wires stretched from the poles 
of the defendant’s electric light machinery situated on 
the said estate. The Supreme Court reversed that 
ruling upon the ground that the poles and wires may 
be regarded as an appurtenant to the power house. 
Viewed in the light of the principal case, which seems 
to be supported by ample authority, the Kansas court 
in the above cuse though practically reaching a cor- 
rect conclusion placed it upon the wrong ground, for 
a mechanic’s lien upon the poles and wires woyld 
have been proper, not because they were appurtenant 
to, but because they were real estate. This view is 
suggested by a recent editorial on the subject in the 
New York Law Journal wherein after calling atten- 
tion to the fact that at the time of the Kansas decision 
it expressed doubts as to the soundness of the prin- 
ciple laid down, says: ‘“‘None of the materials fur- 
nished by the plaintiff was actually placed upon the 
defendant’s real estate, but the poles in question were 
all used in the streets of the city. While recognizing 
the equitable purpose of the Supreme Court, it seemed 
to us that the theory of appurtenances had been 
strained beyond warrantable limits. Many of the 
cases in the books relate to such appurtenances as 
drain pipes. No matter how far from a building its 
drain pipe extends, such pipe is, nevertheless, origin- 
ally a part of the building, and necessary for its use 
and enjoyment as a building; and the courts have 
very properly ruled liberally in enforcing mechanics’ 
liens in cases of that class. See, for instance, Beatty 
v. Barker (141 Mass. 523). But the poles and wires of 
electric light companies and the pipes of water 
companies, and the tracks of cable road com- 
panies while their physical connection with the 
power house or pumping house is necessary for the 
operation of the entire plant, are still not parts or ad- 
juncts of the building itself, but independent real es- 
tate interests, and independent portions of such plant. 
“The recent case of Inhabitants of Parie v. Norway 
Water Co., in the Supreme Judicial Court of Maine, 
27 Atl. Rep. 143, substantially supports this view.’’ 
The Texas courts seem to have fallen into the same 
error, holding poles and wires in the street real estate 
because appurtenant thereto. See Hutchins v. Mas- 
terson, 46 Tex. 534, and Keating Implement & Ma- 
chine Co. v. Marshall Electric Light & Power Co., 74 
Tex. 605. 


JETSAM AND FLOTSAM. 


E1GHT Hours UNCONSTITUTIONAL.—In the Dis- 
trict Court at Wichita, Kansas, September 27th, Judge 
Reed declared the State law constituting eight hours 
a day’s labor, unconstitutional. He is the first district 
judge to pass on this act. He holds the law contrary 
to both the State and federal constitutions, and de- 
clares it a restraint on the liberty of action guaranteed 
by both, which permits the making of a lawful con- 
tract in alawful way. He also holds that it isin direct 
conflict with both the bill of rights of the State and 
with the fourteenth amendment of the federal con- 
stitution. Claims aggregating hundreds of thousands 
of dollars for overtime under this act are pending 
against every county and city in the State. 
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1. ADMINISTRATION—Claims against Decedent’s Es- 
tates.—Code Civil Proc. § 1502, provides that, if an ac- 
tion is pending against a decedent, plaintiff must pre- 
sent his claim as in other cases. Section 1500 permits 
the bringing of actions to foreclose liens against prop- 
erty of the estate without prior presentation of claim, 
if recourse against other property is expressly waived 
in the complaint: Held, that a suit to forecicse a mort- 
gage, pending when the death took place, might be 
prosecuted to judgment against the representatives 
and heirs on the conditions prescribed in the latter 
section.—HIBERNIA SAVINGS & LOAN SOC. V. WAKEN- 
REUDER, Cal., 34 Pac. Rep. 219. 

2. ADOPTION—Notice to Natural Parent.—Under Rev. 
St. § 4022, providing for the adoption of a child aban- 
doned by its surviving parent, by consent of a guard- 
ian, or, in default ofa guardian, of a suitable person 
appointed by the court, the record of the proceeding 
must show notice tothe surviving parent; otherwise, 
the order of adoption, is a nullity, as tohim, and no 
defense to his action for the value of the child’s ser- 
vices.—SCHILTZ V. ROENITZ, Wis.,56N. W. Rep. 194. 

3. APPEAL—Notice.—In an action to foreclose a mort- 
gage, the owners of two-thirds of the property al- 
leged that plaintiff, as mortgagee, had been in pos- 
session and received certain rents and profits, and 
prayed for an accounting. A demurrer tu this answer 
having been sustained, judgment was rendered against 
such owners, and they appealed. The owner of the 
other third interest consented to judgment for plaint- 
iff, the latter having waived a deficiency judgment. 
The mortgage debt bore interest at 8 per cent., and the 
judgment at7: Held, that notice of appeal must be 
served on the owner of the one-third interest, since he 
would be injuriously affected by a reversal of the judg- 
ment.—DE ARNAZ V. JAYNES, Cal., 34 Pac. Rep. 223. 

4, APPEAL—Record—Evidence.—In the absence of a 
bill of exceptions, agreed facts copied in the record by 
the clerk, and certified as the facts on which thejudg- 
ment rested, cannot be considered, since the clerk has 
no power to add anything to the record.—JOHNSON Y. 
NORTON LAND & Imp. Co., Va., 18S. E. Rep. 38. 





5. APPEAL—Settling Statement.—Though under Code 
Civil Proc. § 428, the service of the notice of appeal, 
and its filing with the bond prescribed, stays the trial] 
court’s proceedings upon the judgment or order ap. 
pealed from, the court thereafter retains jurisdiction 
to settle and certify the statement on appeal.—WiL- 
IAM MERCANTILE CO. V. Fussy, Mont., 34 Pac. Rep. 189, 


6. APPEAL — Supersedeas — Sale of Realty.—Under 
Code Civil Proc. § 945, providing that, when the judg. 
ment appealed from directs the sale of land, execnu- 
tion cannot be stayed without a bond on the part of 
appellant against waste, supersedeas cannot be granted 
on the mere bond for costs on appeal, nor on an ap- 
plication filed after the land has been actually sold un- 
der the judgment.—HOPPE V. HOPPE, Cal., 34 Pac. Rep, 
222. 


7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—The gen- 
eral rule of law that voluntary conveyances of per- 
sonal property, valid by the laws of the State where 
made, pass the title wherever the property maybe 
situated, is applicable to the case of voluntary assign- 
ments for the benefit of creditors.—COVEY V. CUTLER, 
Minn., 56N. W. Rep. 255. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS — Reserva- 
tion.—A provison in a deed of assignment for the bene- 
fit of creditors that, should the assignee decline to ac- 
cept, ‘‘we reserve the right, by and with the consent 
of the majority of our creditors, to name some one else 
in his stead,” is not sucha reservation of power over 
the property asto invalidate the assignment.—SMITH 
v. BOWDRE, Miss., 13 South. Rep. 829. 


9. ASSIGNMENT OF STOCK BY MARRIED WOMAN.—As- 
sent by the husband to the assignment by the wife ofa 
certificate of stock owned by her, sufficient to give 
good title to a holder for value of the certificate is 
shown by the fact that not only was her signature to 
the assignment, and the irrevocable power of attorney 
executed in connection with it, witnessed by him, but 
that certain blank spaces in the instrument were filled 
out in his handwriting.—SOUDER v. COLUMBIA Nat. 
BANK, Penn., 27 Atl. Rep. 293. 


10. ASSUMPSIT.—In an action for services rendered 
by plaintiff in surveying land for defendant, it appeared 
that it was agreed between the parties that plaintiff 
should, in‘payment therefor, take a portion of the land 
when it was surveyed. It also appeared that the land 
was community property, of which plaintiff was igno- 
rant, and that defendant’s wife refused to executea 
deed to plaintiff: Held, that plaintiff could recover the 
money value of his services, as specific performance 
of his contract with defendant was not enforceable, be- 
cause defendant’s wife was not bound thereby.— 
GRAVES VY. SMITH, Wash., 34 Pac. Rep. 218. 


11. BANK COLLECTIONS—Trust.—Where a bank col- 
lects a note by taking a check on itself, of one having 
a sufficient deposit, and sends a draft therefor, which 
is not paid, by reason of its suspension, the bank will 
not be held to be a trustee as to the amount collected, 
but such creditor will stand on the same footing as 
other creditors of the bank.—BILLINGSLEY V. POLLOCK, 
Miss., 13 South. Rep. 828. 


12. BANKS—County Funds.—The statute requires that 
banks designated by the board of auditors of a county 
as depositories of the funds collected by county treas- 
urers shall secure deposits to a specified amount by 
bonds, with sureties, approved by county commis- 
sioners. No other vor different security is contem- 
plated as acondition of receiving such deposits. It 
will not be presumed thut the county board will accept 
other security in lieu thereof.—VLISSINGEN V. BOARD 
OF COM’RS OF CLAY CouNTY, Minn., 56 N. W. Rep. 251. 


13. Bonps—Delivery—Signature of Principal.—Since 
an indemnifying bond in attachment is a good bond of 
the sureties, without the signature of the principal who 
procures and delivers it, and the sureties’ recourse 
against him isin no wise impaired by his failure to 
sign, they cannot defend a suit on such bond, as hav- 
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ing signed iton condition that he should sign before 
delivery, and never intended nor consented that it 
should be delivered without his signature.—WOODMAN 
y. UALKINS, Mont., 34 Pac. Rep. 187. 

14. CARRIERS OF GOODS—Discrimination in Charges. 
—The fact that a railroad company, by agreement 
with a manufacturing concern, made previous to the 
latter’s organization, which agreement was an induce- 
ment to its organization, charges it less per ton for the 
transportation from a certain point of coal to be used 
for manufacturing purposes than it charges a dealer in 
coal for like transportation, does not constitute an 
‘‘undue or unfeasonable discrimination,” within the 
meaning of Act June 4, 1883, prohibiting such discrim- 
ination, since the charges are not “fora like service 
from the sume place, upon like conditions, and under 
similar circumstances.’*—HOOVER vy. PENNSYLVANIA R. 
Co., Penn., 27 Atl. Rep. 282. 

15. CARKTERS OF GOODS—Stipulations of Contract.—A 
stipulation in the bill of lading that a shipper of cattle 
accepts the cars furnished cannot prevent his show- 
ing that the cars were not suitable, as this would be an 
attempt to limit the carrier’s duty.—GALVESTON, H. & 
§. A. Ry. Co. v. SILEGMAN, Tex., 238. W. Rep. 298. 

16. CARRIERS OF PASSENGERS—Negligence.—A rail- 
road train must stop, at stations where passengers get 
on the cars, a sufficient length of time to enable them 
to get on, and get seats in the cars.—GuULF, C. & 8. F. 
Ry. Co. v. POWERS, Tex., 23 8S. W. Rep. 325. 

17. CERTIORARI—Organizing School Districts.—Since 
Gen. St. § 784, provides that the proceedings of the 
county superintendent of schools organizing school 
districts may be appealed to the county commissioners, 
the superior court has no jurisdiction to review such 
proceedings on certiorari, though the time limited for 
appeal has expired before certiorari is brought.—GRE- 
GORY V. DIXON, Wasb., 34 Pac. Rep. 212. 

18. CHATTEL MORTGAGE—Damages for Conversion. 
—Where a chattel mortgagee takes possession of the 
mortgaged property, and, after using it for several 
months, sells it without notice to the mortgagors, the 
latter, in an action on the notes, can plead the dam- 
ages for the conversion in reconvention.—STREEPER V. 
THOMPSON, Tex., 238. W. Rep. 3826. 

19. CHATTEL MORTGAGES—Registration.—Rev. St. art. 
4341, requires a mortgagee of chettels who after regis- 
tration permits the removal of the chattels to another 
county to record his mortgage in the latter county 
within four months, or lose his lien as against creditors 
and bona fide purchasers: Held, not to apply in case of 
aremoval without the mortgagee’s consent.—VICKERS 
v. CARNOHAN, Tex., 23 8. W. Rep. 338. 

20. CONTRACTS—Mistake.—Plaintiffs contracted with 
defendants for certain stone monuments for a sum 
fixed by. one of defendants on information given him 
by their foreman, and on which he relied. The price 
was much below the value of the goods, through an 
error in computation of the foreman, as was known by 
Plaintiffs: Held, that the contract was the result of a 
mistake, and plaintiffs could not recover thereon.— 
EVERSON V. INTERNATIONAL GRANITE CO., Vt., 27 Atl. 
Rep. 820. 

21. CONTRACT—Modifications.—A declaration alleged 
& contract with defendant for the sale of land to 
Plaintiff, part of the price to be paid within a certain 
time: Held, that damages for breach thereof could be 
recovered only by showing performance thereof by 
Plaintiff, and that, for plaintiff to avail himself of 
modifications and extensions of the contract, they 
should have been set out in a special count of the 
declaration.—PENWELL V. WILKINSON, Mich., 56 N. W. 
Rep. 235. 

22. CONTRACTS—Performance.—Where plaintiff, in an 
action for breach of contract, must show performance 
on his part before he can recover, non-performance by 
him cannot be excused on the ground that it was 
caused by the act of God; and Civil Code, § 1511, pro- 
Viding that want of performance is excused ‘‘when it 
is prevented or delayed by irresistible superhuman 





cause,’’ does not apply to such cases.—REMY V. OLDS, 
Cal., 34 Pac. Rep. 216. 

23. CONTRACT—Subscription — Delivery.—The knowl- 
edge of an agent, taking subscriptions for stock in a 
manufacturing plant to be supplied by his principals, 
that a subscriber has signed with the understanding 
that the list shall not be delivered without his consent, 
or, if so delivered, that his name shall be stricken off, 
is binding on the principals.—DAVIs Vv. KNEALE, Mich., 
56 N. W. Rep. 220. 


24. CONTRACT TO PAY ANOTHER’S DEBT — Considera- 
tion.—Two creditors of an insolvent firm took a chattel 
mortgage on all its property, agreeing therein to pay 
the debts of the firm. One ofthe creditors promised 
plaintiff, a creditor, that they would pay his debt. The 
mortgaged property was exhausted in paying other 
debts: Held, that the creditor making the promise 
was liable to plaintiff, the receipt of the property from 
the debtors being a sufficient consideration therefor.— 
KEYES V. ALLEN, Vt., 27 Atl. Rep. 319. 


25. CONVERSION OF PERSONALTY—Damages. — Where 
the action is forthe value of property alleged to be 
wrongfully detained by the defendant, and for dam- 
ages for such wrongful detention, it is reversible error 
for the plaintiff, over proper objections, to testify, as a 
conclusion, the amount of damages she has sustained, 
independently of the value of such property.—WELL- 
INGTON V. MOORE, Neb., 56N. W. Rep. 200. 


26. CORPORATIONS—Contracts—Directers. — Directors 
who own all the stock of a corporation are not within 
the rule prohibiting persons in a fiduciary relation 
from contracting for their own advantage in the name 
of the beneficiaries, and such a contract, made in the 
name of the corporation by the unanimous consent of 
the directors, is not invalid for want of consideration. 
—MCcCCRACKEN v. ROBISON, U. 8. C. C. of App., 57 Fed. 
Rep. 375. 

27. CORPORATIONS — Contract to Deliver Bonds — 
Damages.—Where a raiiroad company fails to deliver 
first mortgage bonds to d subscriber who has paid 
therefor, according to the terms of the contract of 
subscription, the measure of such subscriber’s damages 
is the highest market value of such bonds between the 
date of the breach of the contract andthe date of the 
trial of an action for such breach.—SaN ANTONIO &A. 
P. Ry. Co. Vv. WILSON, Tex., 238. W. Rep. 282. 

28. CORPORATION — Subscription. — A person who 
subscribes money to assist a proposed corporation to 
erect a roller mill may, before the whole amount nec- 
essary is subscribed, or any liabilities or expenses 
have been incurred, or any organization has been 
perfected, withdraw his subscription, by notifying the 
person having charge of such matter.—LEWIS V. HILLS- 
BORO ROLLER MILL CO., Tex., 23 S. W. Rep. 338. 

29. COVENANT — Parol Evidence.—In an action for 
breach of the covenant against incumbrances in a 
deed, evidence that when the deed was given it was 
agreed that the grantee should hold the entire price, 
and apply it to extinguish the existing incumbrances, 
and that, at a subsequent settlement between the par- 
ties, he took credit for payment of the incumbrance in 
question, is not incompetent as varying the written 
contract.—BECKER V. KNUDSON, Wis., 56 N. W. Rep. 192. 

80. CREDITORS’ BILL—Discovery—Receiver.—A cred- 
itors’ bill, praying discovery. a receiver, and satisfac- 
tion of complainant’s claim out of the equitable 
interests, etc., of defendant, being based on the ground 
that defendant’s property and interests are unknown 
to complainant, is not required to point out the prop- 
erty sought to be reached.—DUTTON v. THOMAS, Mich., 
56 N. W. Rep. 229. 

31. CRIMINAL Law — Separate Trial — Discretion of 
Court.—Under Crim. Pr. Act, § 302, providing that two 
or more defendants, jointly indicted for a misde- 
meanor, shall be tried jointly or separately, in the 
discretion of the court, error cannot be predicated on 
the refusal of a separate trial to one of three defend- 
ants jointly charged with conspiracy (a misdemeanor), 
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in the absence of the showing of an abuse of discretion. 
—STATE v. DAVIS, Mont., 34 Pac. Rep. 182. 

32. CRIMINAL LAW—Verdict — Assault.—Crim. Laws, § 
60, provides that, “an assault witha deadly weapon, 
instrument, or other thing, with an intent to inflict 
upon the person of another a bodily injury, where no 
considerable p'ovocation appears, or where the cir- 
cumstances of the assault show an abandoned and 
malignant heart,” shall subject the offender to punish- 
ment asfora felony: Held, that on the trialof an 
information under the section, where the verdict 
found defendant guilty “of an assault with a deadly 
weapon,” he could be sentenced only as for a misde- 
meanor, as the verdict lacked the elements of a felony. 
—STATE V. ESCHBACH, Mont., 34 Pac. Rep. 179. 

33. DECEIT—Sale of Business Enterprise. — Conceal- 
ment by the owner of a business enterprise of a decline 
in its profits between thé date of his agreement to sell 
andthe signing of the contract of sale is actionable, 
when the purchaser has no opportunity of discovering 
the decline, and has agreed to buy on the faith of 
representations as to the prior rate of profit, baving 
teld the seller that he would not buy if there had been 
a decline.—LOEWER V. HARRIS, U. S.C. C. of App., 57 
Fed. Rep. 368. 

34. DEDICATION OF STREET—Acceptance. — The mere 
fact that, after a fence dividing a strip of land from the 
street disappeared, a private individual, not the owner 
of the land, for his own purposes, laid a sidewalk 
thereon, which’was used by the public, is not sufficient 
to show an acceptance by the city of the strip as part 
of the street, assuming that there had been a dedica- 
tion.—CITY OF SAN ANTONIO V. SULLIVAN, Tex., 23S. W. 
Rep. 307. 

35. DEED—Cancellation—Parol Evidence.—Where an 
instrument, in form a deed, conveys certain property 
in consideration of a promise to loeate car works 
thereon, parol evidence is inadmissible to show, in an 
action to cance] the deed, that the shops were never 
built, when no ground for equitable relief is shown in 
the circumstances surrounding the execution of the 
deed.—BEAUMONT CAR WORKS V. BEAUMONT IMP. CO., 
Tex., 23S W. Rep. 274. 

36. DEED—Exception—Fee-simple. — The rule of the 
common law that a fee-simple cannot be conveyed 
without the word ‘‘heirs,” no matter how plainly the 
intention to do so may be expressed by other words of 
perpetuity, does not apply toan exception, properly 
so called, or to an easement appurtenant to other land 
of the grantor, or of a right to take profit in the soil.— 
ENGEL V. AYER, Me., 27 Atl. Rep. 352. 

37. DEED — Relation to Date of Contract. — The doc- 
trine of the relation of a convevance to the date of the 
contract of sale cannot apply in favor of a mere tres- 
passer, and the vendor, having title and possession, 
can maintain replevin for timber cut and removed by 
such trespasser, before the price was paid or the deed 
delivered.—STAHL V. LYNN, Wis., 56N. W. Rep. 188. 

38. DESCENT—Ancestor’s Debt.—Sayles’ Civil St. art. 
2035, provides that the owner of a claim against a 
decedent’s estate may, after partition and distribution, 
sue the heirs and devisees, who shall be bound only to 
the amount received by each from theestate: Held, 
that the estate being solvent, and plaintiff's the only 
claim, administration was needless, and he could sue 
the heirs directly.—BUCHANaN v. THOMPSON’S HEIRS, 
Tex., 238. W. Rep. 328. 

39. DivorcE — Evidence of Marriage.—A decree dis- 
missing a bill for divorce on the ground that there had 
been no marriage will not be disturbed where no mar- 
riage ceremony was ever performed, and there is 
evidence that the parties, though living and passing in 
society as husband and wife, on various occasions 
stated, forthe purpose of showing that such was not 
their relation, that they were not married.—VAN DUSAN 
‘VV. VAN DUSAN, Mich.,56N. W. Rep. 234, : 

40. EJECTMENT—Title to Sustain.—Where plaintiff in 
ejectment claims under deeds which cover atract of 
which the land in dispute is a part, but which except 





and reserve from the grant a certain number of acres, 
not described, which had been conveyed by a former 
owner to other persons, the burden is on plaintiff to 
show that the land in dispute is not a part of the lang 


so excepted.—MAXWELL LAND-GRANT CO. V. Dawson, 


N. Mex., 3t Pac. Rep. 191. 


41. FEDERAL OFFENSE — Elections—Indictment.—An 
indictment for obstructing United States officers in the 
discharge oftheir duties, by ejecting them from the 
polls where an election fora member of congress ig 
being held, is fatally defective, when it does not charge 
a scienter.—UNITED STATES V. TAYLOR, U. 8S. C. 0, 
(Va.), 57 Fed. Rep. 391. 


42. EQUITABLE ASSIGNMENT—Collateral Securities.— 
Plaintiff had in its possession collateral security fora 
debt due from athird party, who also owed the defend- 
ant: Held, thatan agreement by the parties in interest 
that any sum received upon such collateral security m 
addition to the indebtedness first secured thereby 
should be applied on the debt due from defendant 
operated as an equitable assignment to defendant of 
such surplus, if any there should be.—SECOND Nar, 
BANK V. SPROAT, Minn., 56 N. W. Rep. 254. 


43. EQUITY JURISDICTION—Stipulations as to Nature 
of Suit.—Parties cannot by stipulation convert a case 
which is essentially a suit in equity to remove a cloud 
on title, and cancel deeds, records, sales, etc., into an 
action atlaw for slander of title; and where such a 
stipulation has been filed, and trial accordingly had to 
ajury, an Appellate Court might well refuse to review 
the judgment on writ of error.—LAND TRUST OF INDIAN- 
APOLIS v. HOFFMAN, U.S. C. C. of App., 57 Fed. Rep. 
333. 

44. ESTOPPEL BY DEED.—Certain owners of land, be- 
ing desirous that a street should be laid out on their 
land, agreed that a certain portion thereof should be 
used for that purpose. The proceedings by the city for 
laying out the street failed: Held, that conveyances 
made by the parties while the project was in abeyance, 
in which the land was referred to as a ‘‘street,” ora 
**proposed street,” do not estop them or their succes- 
sors who look after the event had been decided.—Dan- 
TELS V. ALMY, R. I., 27 Atl. Rep. 330. 

45. ESTOPPEL TO CLAIM TITLE.—Equitable estoppel, 
now freely applied to actions of law, as in suits in 
equity, to suppress fraud and oppression, must be ap- 
plied with great care and caution; and when a party is 
to be derived of his property, or his right to maintain 
his action, by an estoppel, the equity ought to be 
strong, andthe proof clear.—STUBBS V. PRATT, Me., 277 
Atl. Rep. 341. 

46. EVIDENCE.—To identify the place at which an ac- 
cident occurred, a witness may testify that immediately 
thereafter an eyewitness pointed it out to her, and that 
it was ata certain point,as the act of pointing out the 
place is part ofthe res geste.—REED V. CITY OF MAD- 
IsON, Wis., 56 N. W. Rep. 182. 

47. EVIDENCE—Presumptions of Official Action.—Two 
witnesses testified positively that certain tax proceed- 
ings had not been signed by the chairmen of the board 
of supervisors at a certain date, when the terms of said 
chairmen bad expired. The chairmen both testified 
that they did not remember when they signed, but 
were confident that it was not after their terms had 
expired: Held, that the weight of evidence was 
against them, notwithstanding the presumptions at- 
tending official action.—AUDITOR GENERAL V. HILL, 
Mich.,56 N W. Rep. 219. 

48. FEDERAL CourRTS — Jurisdiction — Citizenship.— 
Where federal jurisdiction depends upon the diverse 
citizenship of the parties, such diversity must appear 
aflirmatively in the record; and it is insufticient if 
diversity of ‘‘residence” only appears.—TEXxas & P. 
Ry. Co. v RoGErs, U. 8. C. C. of App., 57 Fed. Rep. 3%. 

49. FRAUDS, STATUTE OF—Sale of Land.—After de 
fendant had settled on land owned by a railroad com 
pany, he received a letter from the company’s land 
agent, stating that ‘‘ifyou are the first settler” on the 
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jand (describing it), and ‘‘continue to reside upon and 
improve said land until it shall be offered for sale, you 
will be entitled to the first privilege of purchase at the 
appraised valuation:” Held, that the letter, as a con- 
tract of purchase, is insufficient to satisfy the statute 
of frauds, and is no defense to a mortgage on the land 
by one who purchased after it came into market.— 
LOMBARD INVESTMENT CO. v. CARTER, Wash., 34 Pac. 
Rep. 209 

50. FRAUDULENT CONVEYANCE.—Direct proof of fraud 
ean seldom be obtained, noris such evidence abso- 
jutely essential to establish the fraudulent purpose of 
the parties toa pretended transfer of property; but 
such fraudulent purpose may be shown by, the conduct 
ofthe parties, the details of the transaction, and all 
the surrounding circumstances.—SONNENSCHEIN V. 
BARTELS, Neb., 66 N. W. Rep. 210. 

61. FRAUDULENT CONVEYANCE — Stock in Trade.— 
Where one buys a merchant’s entire stock of goods 
under circumstances which are sufficient to put the 
buyer On inquiry, and which, if followed up, would in- 
form him that the merchant wus insolvent, the buyer 
mustshow both a valuable and an adequate considera- 
tion for the sale —CHIPMAN V. GLENNON, Ala., 13 South. 
Rep. 822. 

52. FRAUDULENT CONVEYANCES—Trust Deed.—A lum- 
ber company, being indebted and pressed by creditors, 
but owning valuable property, gave a conveyance of 
the same, covering most of its property, witha bond, 
toa trustee. The instrument gavethe trustee power 
to take possession if he felt insecure, and carry on the 
business of the company for two years, and manu- 
facture the standing timber intolumber. The trustee 
took immediate possession, borrowed money from one 
of the creditors, whose advances were secured by 
chattel mortgages, and proceeded to carry on the 
business: Held, that the instrument was in fraud of 
creditors not accepting the benefits of the trust.—PET- 
TIBONE V. BYRNE, Mich., 56N. W. Rep. 236. 

58. GARNISHMENT—Joint Indebtedness.—A town con- 
tracted with a mun and his wife to take charge of the 
town farm, without apportioning the amount to be 
paidtoeach: Held, that the town was not liable to 
garnishment on a judgment against the husband alone. 
—BROWN V. COLLINS, R. I., 27 Atl. Rep. 329. 


54. GIFT BY PARENT TO CHILD—Evidence.—Where a 
gift is made by a parent to a child, the burden is on the 
donor or those claiming uuder him to show that it was 
not free and voluntary, and intended as an irrevoca- 
ble gift; especially where it does not appear that the 
gift was improvident.—YEAKEL V. MCATEE, Penn., 27 
Atl. Rep. 277. 


55. HIGHWAYS—Defects.—At common law towns are 
not liable to travelers for injuries caused by defective 
highways.—SARGENT V. TOWN OF GILFORD, N. H., 27 
Atl. Rep. 306. 


56. HOMESTEAD — Abandonment.—A levy of attach- 
ment, void because the property levied on is defend- 
ant’s homestead, is not given validity by a subsequent 
abandonment of the homestead.—MYERS V. PAXTON, 
Tex., 23S. W. Rep. 284. 


57. HOMESTEAD — Foreclosure—Subrogation.—Deeds 
of trust by two grantors and their wives, representing 
themselves as one fami y, and claiming but one home- 
Stead, were made to secure aloan,a portion of which 
was used to pay off vendors’ liens on a specific part of 
the lunds. Subsequently the widow of one of the 
grantors claimed a right of homestead in such part 
under Const. Tex. 1876, art. 16, § 50: Held, that the 
Mortgagee was subrogated to the right of the halders 
ofthe vendors’ liens as to such specific part, and on 
foreclosure was entitled to sell the whole tract, ex- 
cept the two homesteads, and, if sufficient was not 
Tealized to satisfy the mortgage debt, then to sell the 
homestead cluimed by the widow, to satisfy so much 
@fthe decree as should not exceed the sum used to 
pay off such vendors’ liens.—IvORY V. KEN» EDY, U.S. 
©. 0. of App., 57 Fed. Rep. 340. 





58. HUSBAND AND WIFE-—Sale.—Where a husband, 
with his wife’s knowledge and consent, makes a single 
sale of personalty, some of whigh belongs to him, 
some to her, and some to them both jointly, he can sue 
for the price without joining her as plaintiff.—GILLETT 
Vv. KNOWLES, Mich., 56 N. W. Rep. 218. 


59. INSURANCE—Conditions of Policy.—An advertise- 
ment and sale of insured property under a power con- 
tained ina mortgage is nota violation of a policy of 
insurance which provides that it shall be void on the 
entry of a decree of foreclosure ofthe insured prop- 
erty, since, though the foreclosure sale be regarded as 
equivalent to a decree of sale bya court of equity, 
such decree does not pass title until ratified by the 
court.—HANOVER FIRE INS. CO. V. BROWN, Md., 27 Atl. 
Rep. 314. 


60. JUPGMENT—Collateral Attack.—Where the record 
shows on its face that the court rendering a judgment 
had acquired jurisdiction of defendant, on a subse- 
quent proceeding to renew the judgment, defendant 
will not be permitted to contradict the record by show- 
ing lack of service of symmons.—PRINCE V. DICKSON, 
8S. Car., 188, E. Rep. 33. 

61. JUDGMENT — Default.—Plaintiff, having sued H, 
garnished a public board, who answered that they had 
moneys in their hands belonging to H’s firm, but did 
not know which member or members were entitled to 
them. Plaintifftook judgment against H, and brought 
suit against him, two of his partners, and the board. 
The board did not answer, but the others joined issue, 
on which it appeared that H had no interest in the 
money due: Held, that plaintiff could not take judg- 
ment against the board, as having by its failure to 
appear and answer, admitted the debt to H.—FIRst 
NaT. BANK OF HELENA V. NEILL, Mont., 34 Pac. Rep. 
180. 


62. JUDGMENT—Lien on Land.—Defendant, by a deed 
absolute in form, conveyed land to one R to secure a 
loan. After the loan was paid, R executed a reconvey- 
ance of the land to defendant, but it was not filed for 
record until several years later, and after plaintiff had 
obtained and docketed a judgment against R, and had 
issued execution thereon: Held, that plaintiff could 
not subject such land to his judgment against R, since 
a judgment creates a lien on land only to the extent of 
the debtor’s actual interest therein, and the registra- 
tion statutes do not apply tosuch a case.— MICHAEL 
v. Knapp, Tex., 238. W. Rep. 280. 


63. JUDGMENT BY DEFAULT—Equitable Relief.—Where 
ajudgment is rendered by default without service of 
process, in order to obtain relief in equity, defendant 
must show not only want of service, but that he has 
a good defense to the action.—NEWMAN v. TAYLOR, 
Miss., 18 South. Rep. 831. 

64. LIEN FOR WAGES.—A tailor shop, where goods are 
made up, and a merchant tailor store, where the goods 
are sold, both owned by the same person, are parts of 
the same business, carried on as one, though in differ- 
ent rooms; and hence the workmen employed in the 
tailor shop are entitled to a preference in the fund 
arising from a sale of the goods in the store, under Act 
June 138, 1883, which provides that all moneys due for 
jabor and services rendered by seainsters and seam- 
stresses employed by merchant tailors within six 
months of the transfer of such business shall be a lien 
thereon, and entitled to a preference in payment.— 
SPROUL V. MURRAY, Penn.,27 Atl. Rep. 302. 

65. MALICIOUS PROSECUTION — Probable Cause. — 
Where a conviction might have been had in a trial for 
larceny for the erroneous direction of an acquittal on 
the ground that the act complained of was merely a 
trespass, an instruction, in an action for malicious 
prosecution, that there was no probable cause for such 
prosecution is error.—STEIMLING V. BOWER, Penn, 27 
Atl, Rep. 299. 

66. MASTER AND SERVANT — Assumption of Risk.— 
Where a brakeman is injured in coupling an engine, 
the coupler of which was not defective, but more dan 
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gerous than another kind, he cannot recover where he 
knew of its character, and had informed himself as to 
the best method of coupling with it—HAaTTER V. ILLI- 
NOIS CENT. R. Co., Miss., 13 South. Rep. 827. 

67. MASTER AND SERVANT—Defective Machinery.—In 
an action to recover damages for the death of a !nco- 
motive engineer, which was caused by the burning of 
a bridge alleged to have been set on fire by a locomo- 
tive of defective design, the court refused to charge 
that, if a person of ordinary care would not have fore- 
seen that the use of engines of this type could reason- 
ably have been expected to result in injury to deceased, 
then there could be no recovery: Held, that there was 
no error in the refusal, for the instruction was too nar- 
row, in confining the reasonable expectation of injury 
to the deceased, alone, of all the company’s employ- 
ees.—TEXas & P. Ry. CO. V. MINNICK, U. 8. C. C. of 
App., 57 Fed. Rep. 362. 

68. MASTER AND SERVANT—Negligence.—In an action 
against a master for negligence, an instruction that he 
was bound to exereise all the care which prudence re- 
quired, in providing the servant with machinery and 
instrumentulities adequately safe for his use, while 
exacting too high a degree of care, is cured by a fur- 
ther instruction that he was bound only to use ordi- 
nary care in furnishing machiuery.—TExas & P. RY° 
Co. v. Nix, Tex., 23S. W. Rep. 328. 

69. MECHANIC’sS LIENS—Leased Land.—The language 
‘‘the owner or person having or claiming any interest,’’ 
found in section 5 of the lien law of 1889, must be held 
to include lessors of land improved by the lessee; 
and unless the notice required by the same section is 
given, or the omission is reasonably accounted for or 
explained, the estate of the lessor may be bound by 
liens given by that act, subject to the limitation in re- 
spect to ‘‘repairs”’ in the proviso of the same section.— 
CONGDON Vv. CooK, Minn., 56 N. W. Rep. 253. 

70. MUNICIPAL CORPORATION—Eminent Domain.—As 
Acts 1889, p. 70, giving the city council power to open 
streets, imposes on it the duty of determining the nec- 
essity, and makes the official order opening the street 
conclusive evidence of the necessity, the question of 
necessity is purely for the council, and will not be 
passed upon by the courts.—CITY OF SANTA ANA V. 
HARLIN, Ual., 34 Pac. Rep. 224. 

71. NATIONAL BANKS—Oflicers — Reports.—Rev. St. § 
5209, provides that every president or other officer or 
agent of a national banking association, ‘‘who makes 
any false entry in any book, report, or statement of 
the assoviation, with intent to injure or defraud the 
association, or to deceive any officer of the association, 
or any agent appointed to examine its affairs, and 
every person who, with like intent, aids or abets” any 
such officer or agent in the violation of this section, 
shall be imprisoned, ete.: Held that, under this sec- 
tion it is an indictable offense to make a false entry in 
a report to the comptroller of the currency, or to aid 
and abet the making of such entry.—UNITED STATES v. 
FRENCH, U.S.C. C. (Mass.), 57 Fed. Rep. 382. 

72. NEGLIGENCE—Defective Highways.—In an action 
by an administratrix for damages for the death of her 
decedent, caused by a defective highway, plaintiff 
must prove, by a preponderance of evidence, that de- 
cedent was in the exercise of due care.—RYAN V. TOWN 
OF BRISTOL, Conn., 27 Atl. Rep. 309. 

73. NEGLIGENCE—Use of Fire.—One who employs the 
element of fire for any purpose under circumstances 
which render it especially dangerous to others is held 
to the exercise of more care and caution than is one 
who employs the same element for a less dangerous 
purpose. Yet the degree of care is the same in either 
case. Reasonable care, or, what is the same thing or- 
dinary care, only, is required; and this must be pro- 
portionate to the risks to be apprehended and guarded 
again t.—DayY v. H. C. AKELEY LUMBER CO., Minn., 56 
N. W. Rep. 243. 

74. NEGOTIABLE INSTRUMENTS—Alteration.—Where a 
promissory note due at a future time did not when ex- 
ecuted specify any place of payment, nor any rate of 





interest from date, it is materially altered by inserting 
the name of a bank, which name includes the location 
of the bank, as the place of payment, and 6 as the rate 
per cent. of interest from date. This is true although 
the body of the note was printed, and blank spaces 
were left in the printing for expressing a place of pay- 
ment and rate of interest. With these spaces unfilled, 
the note would be payable generally, and not at any 
particular place, and would bear no interest at any 
rate whatever until after maturity.—GwWIN V. ANDER- 
SON, Ga., 18S. E. Rep. 438. 

75. NEGOTIABLE INSTRUMENT — Installment Note— 
Maturity.—A promissory note payable in installments, 
the consideration of which was tbe procuring of a loan 
forthe maker by the payees, contained a provision 
that, if default ~hould be made in the payment of any 
installment when due, the whole note shouid become 
due at the option of the holder: Held: First, that the 
failure to pay any installment rendered the whole note 
due at the election of the holder; second, that, in the 
absence of a showing of fraud, want of consideration, 
or illegality in the contract, a court of equity would 
enforce the contract as made by the parties; third, 
that the holder was under no legal obligation to notify 
the maker that by reason of the default he had elected 
to declare the whole note due.—MORLING V. BRONSON, 
Neb., 56 N. W. Rep. 205. 

76. NEGOTIABLE INSTRUMENTS—Liwmitation of Actions, 
—The statute of limitations begins to run in favor of 
the drawer of a check at the latest after the laps« ofa 
reasovable time from the presentment of the check,— 
SCROGGIN V. MCCLELLAND, Neb., 56 N. W. Rep. 208. 


77. NEGOTIABLE INSTRUMENTS.—Set-off.—Any set-off 
to a promissory note which would have been good be- 
tween original parties may be pleaded against an in- 
dorsee who acquires it after maturity, as he takes it sub- 
ject to any set-off which the maker had against any 
prior holder.—WILBOUR V. JEEP, Neb., 56N. W. Rep. 198. 


78. NUISANCE — Sidewalks—Municipal License.—The 
owner of abutting property who has excavated and 
maintains a properly covered area under the street side- 
walk, with the consent of the municipal authorities, is 
not guilty of maintaining a nuisance.—KORTE V. C. G. 
LEwI1s Co., Minn., 56N. W. Rep. 246. 

79. OFFICE AND OFFICER—Vacancy.—Gen. St. ch. 38, 
art. 6,§ 1, defines the term “vacancy in office” to mean 
such as exists when there is an unexpired term with- 
out a lawful incumbent, whether by death, resigna- 
tion, removal or otherwise: Held, that an adjudica- 
tion that one holding the office of assessor, is a lunatic, 
and that he should be confined in the asylum, creates 
a vacancy in his office.—LONG V. BOWEN, Ky., 238. W. 
Rep. 343. 

80. PARTNERSHIP — Bank as Member.—A national 
bank, having joined with other persons in a partner- 
ship to operate a mill owned among them, cannot be 
prevented from recovering moneys loaned to the firm, 
on the ground tbat it has no power to become a part- 
ner in a mill.—CAMERON V. FIRST NAT. BANK, Tex., 2% 
S. W. Rep. 334. 

81. PARTNERSHIP — Settlements — Impeachment.—A 
partner who has knowledge of entries in the partner- 
ship books by his copartner, charging him with items 
for which he is not liable, is guilty of laches in settling 
up the partnership business on the showing made by 
the books, without examining them to see whether 
they have been corrected to conform to his contention, 
and he cannot thereafter impeach the settlement on 
the grourd that the books were not correct.—KNEE- 
LAND Vv. MCLACHLEN, Tex., 238. W. Rep. 309. 

82. PAR£NERSP1IP—Subscription to Corporate Stock.— 
A partner in a mercantile firm cannot bind the firm by 
a subscription to the capital stock of a corporation for 
the establishment of a mill, without the consent oF 
ratification of the other member of the firm.—PatTTY ¥. 
HILLSBORO ROLLER-MILL Co., Tex., 238. W. Rep. 336. 

83. PLEADINGS—Set-off.—A replication to a plea of 
set-off that the supposed debts did not accrue to de- 
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fendant within ‘‘six years next before the pleading 
thereof” is bad, under Pub. St. ch. 212,§ 14, provid- 
ing that defendant may set-off any claims ‘‘which 
exist at the time of the commencement of the action” 
and also at common law.—HEATH V. DOYLE, R. I., 27 
Atl. Rep. 333. 

84. PRACTICE—Dismissal.—A dismissal of an action 
as to all the individual members of a partnership, ex- 
cept the one through which it had by service been 
brought into court, is not a dismissal as to the part- 
nership.—F RANK V. TATUM, Tex., 23 8. W. Rep. 811. 

85. PRINCIPAL AND AGENT—Ratification of Agent’s 
Acts.—Representations and declarations made by the 
director of arailroad company, while acting in the 
performance of his duty to procure a bonus from the 
citizens of a town, are ratified by the acceptance of 
the bonus by the company, though he may have ex- 
ceeded his authority in making the declarations and 
representations.—GULF, C. & 8. F. Ry. CO. v. PITTMAN, 
Tex., 23S. W. Rep. 318. 


86. RAILROAD COMPANIES—False Arrest.—A railroad 
company is liable for a false arrest and imprisonment 
by its depot agent of a man who used a water closet at 
its depot set apart for ladies only, irrespective of Act 
Feb. 22, 1890, which provides that station agents shall 
preserve order in the waiting rooms, and may arrest 
and deliver to some officer all persons guilty of dis- 
orderly conduct, and hence the coastitutionality of 
such act is not involved in an action against it by the 
person arrested.—ILLINOIS CENT. R. CoO. V. KING, 
Miss., 13 South. Rep. 824. 


87. RAILROAD COMPANIES—Lease or Partnership.—A 
contract by which a number of railroad companies 
‘‘lease” their roads and other property to one coin- 
pany for 99 years, the latter company agreeing to 
operate and maintain the lines and pay to each of the 
other companies a certain proportion of 93 per cent. of 
the net profits from such operation, is a contract of part- 
nership and nota lease.—GALVESTON, H. & 8. A. Ry. 
Co. v. DavIsS, Tex., 238. W. Rep. 301. 


88. RAILROAD COMPANY—Negligence.—Const. 1890, § 
198, provides that employees of any railroad corpora- 
tion shall have the same rights and remedies as are 
allowed to persons not employees, for injuries caused 
by the negligence of a superior agent or officer, or of a 
person having the right to control or direct the serv- 
ices ofthe party injured, or of a fellow-servant en- 
gaged in another department of labor, etc.: Held, 
that negligence will not be inferred from the fact of 
injury to an employee, but it must be shown, since the 
rule applicable in case of injury to passengers does 
notapply toan employee.—SHORT Vv. NEW ORLEANS & 
N. E. R. Co., Miss., 13 South. Rep. 826. 


89. RAILROAD COMPANIES—Negligence.—In an action 
against a railroad company for personal injuries, it 
appeared that plaintiff, on approaching a crossing, 
stopped his team about 150 feet from it, and looked and 
listened for cars, and that, though the tract could be 
seen for only a short distance from this point, it was 
where drivers usually stopped to look for trains, as 
the road from there to the track was descending, thus 
making it difficult to check horses: Held, that the 
entry of non-suit on the ground that, where plaintiff 
stopped trains could neither be seen nor heard, was 
error, as there should have been submitted to the 
jury the question as to whether such point was a 
proper place to stop.—WHITMAN V. PENNSYLVANIA R. 
Co., Penn., 27 Atl. Rep. 290. 


90. RAILROAD COMPANY—Negligence.—Where a child 
is killed on a railroad track through the negligence of 
its father, the jury should be instructed to find for de- 
fendant unless its servants, after seeing its perilous 
condition, failed to exert themselves as they should 
have done to avert the injury, anda charge that de- 
fendant is liable unless its servants did everything in 
their power to prevent the accident prescribes too 
stringent a rule.—MOBILE & O. R. Co. Vv. WATLY, Miss., 
13 South. Rep. 825. 





91. RAILWAY COMPANIES—Side Tracks.—By chapter 
10, § 2, subd..b. Laws 1887, a railway company is 
obliged to give equal or substantially similar facilities 
for the transportation of grain toall persons who in 
good faith erect or desire to erect warehouses at any 
of its stations; and if a demand therefor is unreason.- 
ably refused the State railway and warehouse commis 
sion may, after due investigation, proceed to enforce 
the performance of such duty.—FARWELL FARMERS’ 
WAREHOUSE ASS’N V. MINNEAPOLIS, ST. P. & 8. 8. M. 
Ry. Co., Minn., 56 N. W. Rep. 248. 

92. RAILROAD COMPANY—Stock Killed.—The omission 
to give statutory signals ata railroad crossing renders 
arailroad company liable where injury to stock re- 
sults.—TEXxas & N.O. Ry. CO. V. CUNNINGHAM, Tex., 2% 
S. W. Rep. 332. 

$3. RAILROAD RECEIVER—Penalty for Overcharges.— 
Receivers operating a railroad under judicial appoint- 
ment are not within Sayles’ Civil St. art. 4258b, § 7, 
which prescribes a penalty for unjust discrimination 
infreight rates by “railroad companies.”—BONNER V. 
FRANKLIN CO-OP. A8s’N., Tex., 238. W. Rep. 317. 

94. REAL ESTATE AGENTS—Contract.—A written con- 
tract by which a land-owner places land inthe hands 
of real estate agents for sale for eight months, and 
agrees to send to the agents any purchaser who might 
apply to him, vests the agents with exclusive author- 
ity to make the sale, and the land-owner has no right 
to personally make a sale within the period.—STRING- 
FELLOW V. POWERS, Tex., 23S, W. Rep. 313. 

95. REFERENCE—Account—Tort or Contract.—An ac- 
tion for a specific and liquidated sum alleged to have 
been retained, in violation of contract, by defendants, 
from moneys collected by them as plaintiff’s attor- 
neys, is an action on contract, in which an order of 
reference for the examination of along account, un- 
der Rev. St. §° 2864, is proper, rather than in tort, 
though the complaint alleges that defendants ‘‘have 
wrongfully converted the same to their own use.—VAN 
Oss V. SYNOU, Wis., 56N. W. Rep. 190. 

96. REMOVAL OF CaUSES—Local Prejudice—Separable 
Controversy.—Under Act March 3, 1887, § 2 (24 Stat. 
553), one of several defendants may remove a cause to 
a Federal Court on the ground of local prejudice 
whether there is a separable coptroversy as to such 
defendant or not, and, where there is no separable 
controversy, the cause will not be remanded as to the 
other defendants.—HAIRE V. ROMER. Co.,U. 8.C.C. 
(Ga.), 57 Fed. Rep. 321. 

97. REs JuDICATa — Continuing Trespass.—By ob- 
taining a judgment for damages for flowing water on 
his land, and an injunction restraining such injury in 
the future, plaintiff is not concluded from bringing 
another action for a subsequent injury arising from a 
continuance of such trespass.—RAREY V. LEE, Ind., 34 
N. E. Rep. 749. * 


98. SALE—Fraudulent Representations.—The fact that 
a purchaser of goods induces the sale by fraudulent 
representations of solvency does not divest him of the 
legal title; and the sheriff, who takes them out of the 
purchaser’s possession under lawful process against 
him, before any attempt at rescission is made by the 
sellers, is guilty of no trespass.—SCHWARTZ V. MC- 
CLOSKEY, Penm., 27 Atl. Rep. 300. 


99. SALE—Rights of Seller.—Where chattels are sold 
partly on credit, and the purchaser agrees to execute 
at a specified date a note and mortgage to secure the 
deferred payment, his failure and refusal so to do give 
the seller an immediate right of action for the entire 
unpaid purchase money; and he need not wait until 
the expiration of the period of credit originally given.— 
MORGAN V. TURNER, Tex., 23S. W. Rep. 284. 


108. SALE — Warranty — Pleading.—In an action for 
breach of contract in failing to deliver certain cotton 
of a prescribed guality, a pleais demurrable which 
alleges that the sale was madeon condition that all 
differences as to grade and quality should be settled 
by arbitration in Liverpool, but which failsto allege 
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that such arbitration was a condition precedent to 
bringing suit.—HUDMAN V. Curyas, U.S.-C. C. of App., 
57 Fed. Rep. 355. ' 

101. SHERIFFs—Search Warrant.—If an officer serving 
a search warrant under Rev. St. ch. 27, § 40 (commonly 
called the ‘‘Search and Seizure Statute’), omits to 
seize the intoxicating liquors he finds upon the prem- 
ises described in his warrant, he forfeits the protec- 
tion of his warrant, and is liable for any injury done 
by him to person or property while undertaking to 
execute such warrant.—BOsTON & M. R. Co. v. SMALL, 
Me., 27 Atl. Rep. 349. 

102. SPECIFIC PERFORMANCE — Contract to Convey 
Public Property.—The city of Pensacola, becoming in- 
solvent, sold and attempted to convey its public parks 
to private persons, having no legal authority to do so. 
It received the purchase price, and recognized the 
ownership and possession of certain purchasers, but 
subsequently resumed possession of the property. 
Thereafter, the legislature passed an act authorizing 
the city to convey tothe holders the public property 
theretofore sold for valuable consideration, ‘‘when- 
ever it shall be shown to the satisfaction of the com- 
missioners that the city sold and received value there 
for, and it shall appear equitable’ to them to make 
such conveyance. Act June 2, 1887; St. ch. 3774 : Held, 
that purchasers to whom the board refused to make 
conveyances were entitled to equitable relief.—PrRo- 
VISIONAL MUNICIPALITY V. LEHMAN, U.S.C. C. of App., 
57 Fed. Rep. 324. 

108. STATUTES—Regularity of Passage—Presumption. 
—An enrolled bill on file in the office of the secretary of 
State, in all respects regular on its face, bearing the 
signatures of the presiding officers of the houses of the 
legislature, regularly approved by the governor, and 
deposited in such office, as required by the constitu- 
tion, is conelusively presumed to have been regularly 
passed by the legisiature.—STATE V. JONES, Wash., 34 
Pac. Rep. 201. 


104. TOWNSITES — Public Squares — Dedication. — A 
county owning land platted it as a town site, located 
a town thereon, and recorded the plat, which in the 
center showed a tract marked ‘‘Public Square.” This 
was surrounded by streets. Outside of it were blocks 
subdivided into lots. When the lots were sold, the 
county reserved two, facing the public square, on 
which it built its court house. For 50 years the county 
has asserted no right tothe use or occupancy of the 
square, but it has been used as public grounds in a city 
ordinarily are used: Held, that it was the intention to 
dedicate the square to the town for park purposes, and 
that it was so accepted by the town, and that, whether 
or not the legal title was in the county, assessments 
against the square for paving the street around it were 
payable by the city, and not the cgunty.—YOUNG V. 
CITY OF OsCALOOSA, Iowa, 56 N. W. Rep. 177. 


105. TRUST—How Created.—The transfer by a bank 
depositor, of her account, to the names of herself and 
a third person, with the understanding that the money 
isto remain hers during life, subject to her own con- 
trol, and on her death to bethe property of the third 
person, to be applied to religious and charitable uses, 
does not create a valid trust in the third person, since 
the death, of the depositor is a condition precedent to 
the complete transfer to the donee; and hence, on the 
depositor’s death, the money belongs to her adminis- 
trator.—PROVIDENCE INST. FOR SAV. V. CARPENTER, R. 
I., 27 Atl. Rep. 337. 

106. TRUSTEE AS LANDLORD—Liabilities — Negligence. 
—Where atrustee legally and rightfully assumes, in 
his representative capacity, the relation of landlord, 
he is liable, in that capacity, to answer to the tenant 
for the violation of any duty which the general law 
attaches as an incident to that relation. Accordingly, 
where atrustee, duly authorized, rented a store be- 
longing to the trust estate, and the contract of rental 
agreed to keep the shelving inthe storein thorough 
order and repair, the trust estate is liable for damages 





occasioned by his failure so to do.—MILLER V. SMYTHE, 
Ga., 18S. E. Rep. 46. 

107. Usury—National Bank.—The courts of this State 
have jurisdiction in actions brought to recover the 
penalty provided by the acts of congress for the 
charging and taking by national banks, for the loan of 
money, a greater rate of interest than allowed by the 
laws ofthe State of their domicile. — SCHUYLER Nat. 
BANK V. BOLLONG, Neb., 56 N. W. Rep. 209. 

108. VENDOR’S LIEN — Evidence. — In an action to 
enforce a vendor’s lien forthe amount of a note pur- 
porting to have been given by W, defendant’s father, 
for the price of land conveyed to him by plaintiff, the 
evidence showed that plaintiff had delayed bringing 
the action 11 years, and until after W and the only 
other witness, except plaintiff, of the transaction, had 
died, with no excuse for the delay, except that W 
disputed the claim; that, on the day of the purchase, 
W drew from a bank the amount ofthe entire price; 
that plaintiff had stated to two persons that W paid 
for the land in full: Held, that the evidence was 
sufficient to rebut the presumption in favor of plaintiff 
arising from his possession of the note, and plaintiff 
could not recover.—BROWN V. WHITE, Md., 27 Atl. Rep. 
315. 

109. VENDOR’S LIEN—Foreclosure, — Where a vendor 
of land reserves a lien, a transfer of the purchase- 
money notes carries with it the lien, and the transferee 
has the right to foreclose it, and have the land sold to 
satisfy his claim.—ELMENDORF V. BEIRNE, Tex., 238. 
W. Rep. 315. 

110. WILL — Compensation of Trustees. — Though a 
will provide that trustees appointed thereby shall 
receive out of the proceeds of the estate ‘‘a reasonable 
compensation, to be fixed by themselves,” the court 
has power to reduce the compensation fixed by the 
trustees.—ROss Vv. CONWELL, Ind., 34 N. E. Rep. 752. 

111. WiLL—Domicile. — Where a testator was a non- 
resident of Pennsylvania for 15 years next preceding 
and until within 2 months priorto his death in such 
State, the presumption is that he was a non-resident 
at the time of his death, and the burden is on the pro- 
ponents of his will for probate to show that at such 
time he was a resident, especially where such propo- 
nent, as plaintiff in a feigned issue to determine 
deceased's domicile, alleges that he was a resident.— 
PRICE V. PRICE, Penn., 27 Atl. Rep. 291. 

112. WILLS—Revocation.—2 How. St. § 5793, provides 
that no will ‘‘shall be revoked, unless by burning, 
tearing, canceling, or obliterating the same, with” 
intent ‘‘of revoking it, by the testator, or by some 
other will or codicil in writing, executed as prescribed 
in this chapter, or by some other writing, signed, 
attested, and subscribed in the manner provided in 
this chapter for the execution of a will:’” Held that, 
where there is sufficient evidence to show that the 
proponents and beneficiary suppressed a later will 
revoking the will offered for probate, the law permits 
the presumption that the later will was legally drawn 
and executed.—IN RE LAMBIB’S ESTATE, Mich., 56 N. W. 
Rep 222. 

113. WITNESS — Impeachment. — Upon a second trial 
of a case, itcannot be shown, for the purpose of im- 
peachment, that upon a former trial a witness failed to 
testify as to certain facts covered by his examination 
upon the second trial, unless it be also shown that he 
was interrogated as to such facts, or that his attention 
was otherwise directed thereto. — WHEELER V. VAN 
SICKLE, Neb.,56N. W. Rep. 196. 

114. WITNESS — Self-crimination.—The privilege of a 
witness not to give testimony tending in any manner 
to criminate himself continues, although a prosecution 
for the offense would, if commenced after the time of 
testifying, be barred by the statute of limitations, 
unless it affirmatively appears that no prosecution 
against him, commenced in due time in any court 
having jurisdiction of the offense, is then pending.— 
SOUTHERN RAILWAY NEWS Co. V. RUSSELL, Ga., 18S. E. 
Rep. 40. 





